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To the Honorable Justices of the S'ltpreme Court of Appeals 
of Virginia: I 
i 
Your petitioner, John L. Yorke,~ ripectfully represents 
that he· is aggrieved by the final judo ent of the Law and 
Equity Court of the City of Richmond e tered against him on 
the 3rd day of February, I938, in the ~rincipal sum of One 
Thousand, Five Hundred ($1,500.00) Do lars, in an action by 
Notice of Motion for Judgment, 'vhere n recovery of dam-
ages for personal injuries received as t e result of an ·auto-
mobile accident was soug·ht. In this a¢tion your petitioner 
was the defendant and Margaret Quain ance Mason was the 
plaintiff, and for convenience will be so designated tbrough-.-
out this Petition. 
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THE CASE IN THE COURT BELOW. 
The case at bar was the second to be tried of three com-
panion cases, two of which result.ed in judgments for the 
2«< respective *plaintiffs and one of 'vhich re~ulted in a ver-
dict for the defendant (R., pp. 11, 12). The plaintiff, by 
her Notice of ~1otion for Judgment filed in the Law and Equity 
Court of the City of Riclnnond on the 2nd day of October, 
1936, charged that she had been injured while riding as a pas-
seng·er in the autonwbile of the defendant and that the acci-
dent resulting in her injuries occurred because of certain acts 
of negligence on the part of the defendant, as are more par-
ticularly set forth therein (R., pp. 1-4). The defendant, in 
addition to the plea of the general issue, relied upon the con-
tentions that the auton1obile of the defendant was being op-
erated under the direction and control of the plaintiff, that 
the plaintiff and defendant :were eng·aged in a joint enterprise, 
that the plaintiff was guilty of negligence on her o'vn behalf 
causing or contributing· to cause the accident in question, and 
that the. accident was an unavoidable one (R., p. 6). During 
the trial, both at the close of the plaintiff's case (R., p.· 313) 
and at the conclusion of all of the evidence (R., p. 314), the 
defendant n1oved to strike out and exclude from the consid-
eration of the jury all of the evidence introduced on behalf 
of the plaintiff on the ground that the evidence did not dis-
close a case of gross, wanton or wilful neg·ligcnce, and that 
the evidence amply disclosed that the plaintiff and defendant 
had been drinking whiskey together a short while prior to 
the accident and that the plaintiff knew, or ought to have 
known as a matter of la,v, that the defendant was an unsafe 
driver and that therefore when she continued *to ride 
3• with the defendant under the conditions her conduct in 
this behalf constituted independent and contributory neg-
lig·ence as a matter of law which should bar any recovery by 
her ; but the Court overruled both of these motions. There-
after, and for the same reasons, the defendant objected. to the 
giving of any instructions at the request of the plaintiff. 
Again, after verdict, the defendant moved to set aside the 
verdict of the jury and enter up final judgn1ent for the defend-
ant (R .. pp. 331-2); but t1te Court overruled this last said mo-
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THE FACTS. i 
I 
To the proper understanding of the e-yidence bearing upon 
the conduct of the parties litigant imm~diately prior to and 
during the time of the accident, it is belidved that a some,vhat 
detailed account of the actions of the plaintiff and the defend-
ant, and those of the two other young 901tples, members of the 
same party, during· the several hours just preceding the acci-
dent, is absolutely indispensable. •For the four young people 
riding in the defendant's automobile and for the other young 
man and young lady who were following in another automo-
bile, the accident brought to an abrupt and unhappy end an 
evening's frolic. It is proposed, therefore, to relate chron-
ologically the events of the entire evenipg. The advantages 
of this mode of discussion, it is earnestly sug·gested, will be 
readily apparent when the complet~ story is told. 
4 * *John L. Y orkc, the defendant, Had known J\IIarg·aret 
Quaintance :1\Iason, the plaintiff, for six or eight years 
prior to the accident and they had been going together at in-
tervals (R., p. 207). On the night of July 2Hth, 1936, and it 
1nay be pointed out here that the accident giving rise to this 
action occurred between 1 :00 and 1 :30 q 'clock, A. :NI., on the 
1norning of the 30th day of July, 1936, the defendant had 
arranged to spend the evening in the cqmpany of the plain-
tiff (R., p. 140). Staying with the plaintiff at this time was 
het· cousin, lvfiss J{ilby, and it v;as planited that the plaintiff 
and defendant, Miss 1\:ilby and her escdrt, J\IIr. I.1utz, should 
all go some place together. The defendant arrived driving 
his auton1obile, a 1936 Oldsn1obile conv¢rtible coupe, at the 
home of the plaintiff around 9:00 P. 1\L; Mr. Lutz 'vas already 
there (R., p. 141). The party then set o~t, 1\Iiss I\:ilby riding 
in the car of 1\fr. Lutz (R., pp. 78, 133), 1 and the plaintiff ac-
companying the defendant in his automobile (R., p. 141}. M-
ter purchasing SOnle gasoline, the first stop Was made at the 
A. B. 0. Store on W P.st Broad Street (R. pp. 79, 94, 141, 208). 
The first A. B. C. Store at which the t ~ o cars stopped was 
closed and both proceeded further out o i West Broad Street 
and found an A. ·B. C. Store 'vhich was :pen. There the de-
fendant purchased a quart of Seag-ra !'s whiskey and Mr. 
Lutz purcl1ased a pint of the same (R., p . 80, 142, 208). One 
of the plaintiff's witnesses, 1vfiss IGlby, o\\rever, denied that 
her escort, l\ir. Lutz, 'vent in the A. B. C. Store and denied 
therefore that he purchased any whiske there (R., p. 133), 
even though she recalled that they follo"fed the defendant to 
the liquor store and stopped there.1 • 
5* *From the A. B. 0. Store on W 1st Broad Street the 
two automobiles proceeded to the 1 orner of Brookland 
I 
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Park Boulevard and Chamberlayne Avenue which is located 
on the north' side of the City of Richmond, at which point Mr. 
Lutz and Miss IG.lby stopped their car while the defendant 
and the plaintiff went to get Mr. Cottle and 1\Hss 1\!faynard, 
the two remaining 1nembers of the party (R., pp. 80, 142). 
After this was accmnplished, the defendant again met the 
Lutz car and the two proceeded to the Wigwam which is lo-
. cated on the Richmond-Washington highway approximately 
six or eight miles north of the City of Richmond (R .. , p. 143) .. 
The Wigwam has booths and tables where its patrons may 
sit for eating and drinking·, and facilities for dancing. This 
group of six young people arrived there about 10 :30 or 10:45,. 
P. M. (R .• p. 211). 
Both the defendant and 1vlr. Lutz took their bottles of 
whiskey into the '\Vigwam (R., pp. 81, 209). There ,vas no evi-
dence of drinking prior to the arrival at the Wigwam; but 
once there, according to the plaintiff's testimony, as well as 
that of all the other witnesses in the case, with the exception 
of Miss Maynard, ''everybody sat down at the table in the 
booth and they ordered some ginger ale and ice, and Mr .. 
Yorke fixed some highballs" (R., p. 143). 1\Hss Maynard, 
who testified on behalf of the plaintiff, said that the plaintiff, 
·herself, was the one who mixed the hig·hballs (R., pp. 58, 70). 
The defendant put his quart of 'vbiskey on the table and 
6* further *testified that the pint brought by 1\{r. Lutz was 
also placed there as soon as the party went in (R., p. 
209). ~Ir. Lutz, however, testified that he took his pint of 
liquor into the "\Vigwam wrapped in a brown paper bag and 
that althoug·h he bought if to drink (R., p. 98), he placed it on 
the seat of the booth and that there it remained and was never 
opened (R., p. 99). He said that some of the defendant's 
friends whom they met at the '\Vig·wam must have taken it 
and that he didn't look for it when he left because he didn't 
want it (R., p. 99). He freely admitted that at the trial of the 
first of these three companion cases he had testified as to not 
seein~: the quart brought by the defendant at all and that 
his pint of whiskey was on the table in the booth (R., pp. 186, 
187). 
Although these six young people were all seated in a booth 
which was barely large enough to accomodate them (R., pp. 
131, 167), and in such cramped position necessarily must have 
seen every move of one another, it may be observed with ut-
most fairness, it is believed, that the evidence touching upon 
the events transpiring in the Wigwam and particularly with 
regard to the amount of whiskey consumed by each of the 
members of the party is unmistakably marked with an abun-
dance of inconsistent statements which could have been only 
I 
I 
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the product of an unjustified reluctance to speak out with that 
franknP.ss required of a witness, a studied and purposeful 
vagueness, or a confusion . of minds di$cult to comprehend 
if one be called upon to attach much weight to the circum-
stances surrounding the accident as 4detailed by the same 
7* witnesses. ~Hss Maynard testified that she saw the plain-
tiff take a highball (R., p. 72) and that she saw _the de-
fendant take two (R., p. 75). Mr. L:utz first said: "Well, we 
all had a drink" (R., p. 96), but later testified that, although 
he himsP.lf had a drink; he diqn 't pay any attention to the 
others and that he didn't see any of them drink any liquor 
(R., p. 97). He recalled that the partyi who probably went 
away with his pint of whiskey came upi to their booth and 
had Rome drinks. 1\llisR l{ilby said that everyone took a drink 
from the quart bottle (R., p. 132). 1\IIiss 11\IIason only saw the 
defendant". take one highball (R., p. 144). All the parties 
agreed, however, that no part of the quar~ and pint of whiskey 
taken by the party to the "\Vig·wam was taken away from there 
bv them . 
.. ThP. evidence concerning the aniount of1 drinking which took 
place in the "\Vig'\vam took on a new light\ in this case when it 
'\Vas learned from the defP.ndant while o* the stap.<;l that one 
of the members of the party of friends mentioned by the wit-
nesses for the plaintiff as being the pe~sons who consumed 
1nost of thP. party's supply of whiskey was named l\{r. Cox. 
This witness testified that his being· sumn1oned to testify in 
the trial came upon him very suddP.nly (R., p. 289). He said 
that he was present at the Wigwan1 on tlic occasion when the 
plaintiff and defendant and other members of their party 
were there and that he immediately rec9gnized the plaip.tiff 
and the defendant in the courtroom (R~, p. 283). He said 
that neither he nor any member of lHs party partook of 
s• the Seagram's whiskey in the booth o!l<of the defendant, but 
that he (himself, had a pint of Scotch !whiskey, "Old Bene-
factor" (R., p. 284), and that the plaintiff and the defendant 
came to his table and took a drink of his )Vhiskey (R .. , p. 293}. 
He noticed the pint bottle on the table of the defendant (R., 
p. 285). 1From his observation of the defendant he considered 
that when he, the witness, left the 'Vig'\vafu the defendant was 
intoxicated (R .• p. 287). He did not c1nsicler that the de-
fendant was actually drunk, but that h • had been drinking 
considerably and was intoxicated (R., p. 288). The defend-
ant testified that both the quart and pi.pt of whiskey· were 
consumed beforP. they left the Wig·wamJ and that they left 
the empty bottles there on the table. He said that he took 
three or four drinks and that although re wasn't drunk he 
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could feel them (R., pp. 209, 210), adding' they "naturally" 
made him fr.el good. 
vVhen the Wig-\~lan1 was about to be closed for the night at 
approxhnately 12 :30 A. J\L, (R., p. 145) the six young people 
in the party proceeded towards Riclnnond, the plaintiff rid-
ing· beside the defendant, :M:iss lVIaynard and 1\IIr. ·Cottle riding 
in the run1ble seat of the defendant's car, and 1Ii1SS Kilby and 
J\tir. Lutz following in the latter's autmnobile (R., p. 120). 
The defendant testified that he had discussed ·with all the other 
1nembers of the party while still in the booth at the 'Vig·wam 
a suggestion that they go to Baker's Lunchroom at lVIe-
chanicsville to get son1ething to eat, and it ·was so agreed (R., 
pp.· 210, 211). l\tiiss J\:faynard knew that the suggestion had 
been n1ade but did not know the name of the place to 
9* which it *,vas intended to g·o (R., p. 60). lVIr. Lutz re-
called the discussion and that he was told to follow the 
defendant (R., p. 82). The plaintiff likewise understood 
where th~y were going (R., p. 145). The defendant stopped 
his car at Royal's Filling _Station, 'vhich is located at the 
point where the Richn1ond-vVashington highway enters the 
City of Richmond, in order to ascertain whether 1\{r. Lutz 
was following thr.m (R., p. 146). At this point, as all parties 
agreed, the two autmnobiles turned to the left. A.s to the route 
traversed fron1 Royal's Filling Station to the point of the 
accident the evidence disclosed considerable conflict. 
It is desired to point out here that there were two routes 
by wl1ich the party could have driven to the point of the acci-
dent from Royal's Filling Station. First, by driving east-
wardly on Norwood A venur., crossing the end of Chamber-
layne Avenue, to Second Street Road, turning sharply to the 
left into Second Street Road and then g·oing· approximately 
700 fr.et to the point of the accident, the distance of this route 
being one and seven-tenths miles (R., p. 25); second, by pro-
ceeding eastwardly on Norwood A venue to its intersection 
with Chamberlayne Avenue and south,vardly on Chamber-
layne Avenue to Claremont Avenue, opposite a fire engine 
house, turning left into Claremont Avenue then right into 
Laburnum Avenue and so to Second Street Road, turning left 
into Second Street Road and proceeding northeastwardly to 
the point of the accident, the distance of which *route is 
10"' three and ninety-two one-hundredths n1iles (R., pp. 26~ 
257). The portion of the last-mentioned route from the 
intersection of Laburnun1 Avenue and Second Street R.oad 
to the point of the accident contains several curves and hills. 
The distance fron1 the intersection of Laburnum Avenue and 
Second Street Road to the intersection of the latter with Nor-
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The plaintiff's witnesses in general tlstified to the taking 
·of the second of the two routes mentioiled in the preceding 
paragraph (R.; p. 146). Mr. Lutz, who! testified at ~he trial 
of ~fr. Cottle's case that only two turns~ both of wh1ch were 
to the left, were in the entire distance ~rom the Wigwam to 
the point of the accident (R., pp. 103, 296), agreed with the 
plaintiff as to the route traversed, except that he recalled that 
the last turn made before the curve on which the accident 
happened was a left turn (R., p. 112). ;The defendant testi-
fied that he turned left at Royal's Fillhig Station, continued 
-on Norwood Avenue across Ohamberlayne Avenue to Second 
Street Road and then turned left again. i Ife said that he was 
familiar with the roads and knew that this was the shortest 
route (R., pp. 211, 212). 
The curved portion of Second Street Road upon which the 
accident happened is shown by the m~p filed and marked 
"Exhibif. A" (R., p.14). As 'vill be observed, the road curves 
towards the right proceeding northwartlly from Richmond, 
.as was the defendant. The surface of the road was con-
structed of macadan1 or asphalt and abo"Q.t sixteen to eighteen 
feP.t wide (R., p. 16). On the right-hand edg·e of the 
11 * *road at this point, that is, on thei inside of the curve, 
there was practically no shoulder to the road (R., pp. 
28, 276). There was a ditch close to the right-hand edge of 
the hard-surfaced portion of the hig-h'*ay which had been 
recently scraped out upon the n1acadarrt. Pethaps the best 
method of describing this condition of thd highway is to quote 
from the witnesses who testified conceniing it. 
H. 0. Gatewood, State police officer, te~tified as follows (R., 
p. 190): : 
'' Q. Now how far from the edg·e of tlie concrete road was 
this dirt at its highest~ I am talking ~bout the rig·ht-hand 
edge going towards Ellers on from N onv~~ .. od .A venue~ 
''A. Well, I would say from 1 to 2 fe ' t. 
. "Q. As to depth of that dirt how wo d it range; in what 
depth, would you say? 
''A. Anywhere from 6 to 10 inches at the highest part. 
'' Q. And the highest part, you say, "~s from 1 to 2 feet 
from the edg·e of the road 1 I 
"A. Yes, sir." 
As to the length of time which the dirt
1 
had been there, this 
'vitness said (R., P. 199): 
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"Q. Now, Mr. Gatewood, how long had that dirt been dug 
up there prior to the night of this accident 7 
''A. I believe it was that day or the day before. I don't 
believe that dirt was there more than three days.'' 
12* ~During· the cross examination of this witness there 
occurred the following questions and answers (R., p .. 
202): 
'' Q·. Is the.rP. anything about the road or construction of the: 
road or was there at that time anything that would have pre-
vented an automobile going around that curve on the right 
side going from Richmond? 
''A. No, sir, nothing except ti1e dirt there. 
'' Q. The dirt you have spoken of¥ 
. "A. Yes, sir. 
''Q. Ho'v high was that dirt on the macadam it!3elf; not 
on the shoulder now, but on the macadam itself¥ 
''A. I would say anywhere from 4 to 10 inches.'' 
And later on, he said (R., p. 205) : 
'' Q. So that if a man had been driving towards Ellers on 
on his right-hand side, as· far to the right as he could on the 
hard surface, he would have to cross through 4 or 6 to 10 
inches of dirt to get over to the extreme right, wouldn't he 1 
''A. Unless he was straddling the ridg·e all the way through. 
'' Q. In other words, unless he was straddling the ridge-
that was 6 to 10 inches high all the way, why he would have 
to cross over it to get to the extreme right side of the road, 
wouldn't he 1 -
''A. Yes, sir. 
'' Q. At the point of the curve; isn't that right Y 
"A. Yes, sir." 
139 •Mr. Yorke, the defendant, said (R., p. 213) ~ 
'' Q. Did you hit anything before the car began to slide f 
''A. Well, the dirt was piled up· there, dirt or sand or 
gravel or something of that nature 'vas piled up there and I 
was over on about the right center side of the road and hit 
this thing, this pile, and that caused it to skid to the left." 
Mr. Brooke, testified as follows (R., p. 249): 
''A. Well, the road machine had been plowing up along 
there, I don't know whether that day or not, but they had 
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pulled the dirt out of the ditch up on the edg·e of the road and 
in the course of it the machine had sp 'ead it out along on 
the road there. When we got out of the! car-pulled over on 
the right-hand side going towards Ell~rson there was this 
old soft summertime dust and dirt all along there.'' 
r • 
1\fr. Sledd, who had driven over this road on the morning 
of July 29th, 1936, and testified that he saw no dirt piled on 
the road at that time (R·., p. 270), said (R., p. 262): 
I 
'' Q. Tell the depth of this sand, I believe you call it; how 
deep it was at its ·deepest point. , 
''A. About 6 or 7 inches right there ori that curve. I don't 
know if it is sand. Anyhow, it was soil pulled up there, loose 
s&L : 
'' Q . .And you say it was 6 or 7 in~hes at the *curve Y 
14• "A. Yes, sir." · · 
l\!Ir. H~lland, another State police offi¢er, testified in part 
as follows (R .• p. 273): i 
''Q .. How far out fron1 the foot or foot and a half over to-
wards the center did that dirt spread, if:i it did spread Y · 
''A. Well, the dirt was up almost to the: center of the road.'' 
I 
And further on (R., p. 276) : I 
"Q. Are you testifying to the condition of the dirt on the 
road down where the hedge is Y ! 
' 'A. In the turn. 
''Q. Down at the beginning of the turn or middle of the 
turn or end of the turn going tow:ards E~erson 1 
''A. In the middle of the turn the dirt was a little higher 
than at eithPr end. I don't know why, bpt there was dirt on 
the road all along there where they had been working.'' 
Mr. Sadler, another State police offijer who testified on 
behalf of the plaintiff, was called in reb ttal and testified as 
fo~lows (R., p. 300) : , 
"A. The thickest part of any dirt th~. ·e on the macadam 
work was in the bend of the road 'vhere he skid marks went 
off the macadam work into this fine di and back into the 
road. It was heavier at that point than an)T'vhere else, 
15* but the *dirt that was on the macadam work-the skid 
marks had cut through this fine di~t on this macadam 
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and all through fron1 the beginning of the curve-beginning 
of the skid marks to the end.'' 
Concerning- the n1anner in 'vhich the defendant operated 
his automobile, the plaintiff testified that until he reached the 
intersection of Laburnum Avenue and Second Street Road he 
had been driving very carefully so as not to lose 1\ilr. Lutz 
(R., p. 148), but that as soon as he had turned into Second 
Street Road he began going very fast (R., p. 149). She esti-
mated that he was going not under fifty 111iles an hour. While 
he was g·oing at that speed, she said she cried '' J ohnie ! '' 
About this time he was driving up a hill and lost a little speed 
but probably picked it up again as they approached the curve 
(R., p. 150). She said that shortly after this statement was 
made lVIiss l\iaynard asked the defendant not to go so fast; thi!S 
fact she fixed in her n1ind because ~Iiss ~Iaynard's remark 
was made while the defendant was trying to reassure the 
plaintiff. The accident, according to her statement, hap-
pened "hardly a second" after that (R., p. 151). The plain-
tiff further stated that the accident began to happen as the 
defendant was entering· the curve, which, according to her 
recollection, was a left curve (R., p. 152), and that she saw 
him twist the wheel in an effort to drive around the curve 
(R., p. 170). 1\iliss Iviaynard testified that the defendant had 
been driving at an ordinary rate of speed until he got to 
16* Second Street ·i~Road (R., p. 67), but that he then gained 
speed and she noticed that he was going at a terrific 
rate of speed upon that road which was a continuous series 
of curves (R., p. 6:3). She testified as to the making of a state-
nlent to the defendant not to drive so fast (R., p. 6:3) and 
stated that the defendant did not ans,:ver her as he was look-
ing at the plaintiff (R., p. 180). Thereafter, the accident hap-
pened almost "instantaneously'' (R., p. 65). Mr. Lutz, who 
with Miss l(ilby was following the defendant's car, was driv-
ing about 35 miles au hour (R., pp. 83, 130). I-Ie testified that 
the Yorke car had gotten out of his sight about a 1nile or a 
mile and a half before the accident happened (R., p. 83) and 
that when they camo upon the car :Niiss Mason and the defend-
ant were still in it (R., p. 86). Miss l(ilby first testified that 
they lost sight of the defendant's car as it was going around 
a curve on a portion of the road that \\ras not hilly but flat, 
and tlv~n after being told by counsel for _the plaintiff that she 
probably n1isunderstood the question she stated that thev 
lost sight of the car when it 'vas going down the other side o.f 
a l1ill while they wer~ going up it (R., p. 123), admitting at 
the same time that at the first of these three cases she had 
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testified that the defendant's automobHe never went out of 
her sig·ht (R., pp. 133, 134, 298). i 
The defendant, in some respects contrary to the witnesses 
whose testin1ony is given above, two df whom had actions 
pending against him, testified that he was driving at a speed 
of from forty to forty-five or fifty miles an hour. down 
17* the high,vay after *making the turi1 into Second Street. 
R.oad from Norwood .A venue without any difficulty (R., 
pp. 212, 213). He said that he slowed his automobile as he 
approached the curve and that at that time he 'vas driving 
about the right center of the road, esti;mating that his left 
whP.P.ls were to the center of the road a foot or so (R., p. 232). 
He testified that when his automobile hit :,the soft dirt or sand 
on the road the back wheels skidded to ~the left and that he 
turned his front wheel to the right in an effort to straighten 
the car on the highway. When it became apparent that his 
attempt to guide the car was going to bd unsuccessful he ap-
plied the brakP.s so as to try to stop ( R.~ pp. 213, 233). His 
reason for not applying his brakes befor¢ reaching the curve 
was that after he had slowed his automobile for the curve he 
felt surP. that he could drive around it; until he struck the 
sand which caused it to skid (R., p. 2:35~. Ilis foot slipped 
from the brake pedal and struck the accelerator. This hap-
pened just before the car went into the !hedge on the right-
hand side of the road (R., pp. 213, 214, i236, 237). The_ car 
then bounced back into the road and eventually turned over 
(R .. , p. 214). ! 
The defendant denied that any memb~r of the party had 
complained to him of his manner of drivi~1g (R., p. 215). The 
uncontradicted evidence in the case was that the radio in the 
auton1obile was turned on and playing loud enoug·h so that 
the couple in the rumble seat could hear it, and that the party 
up to this tin1e had been a most pleasant and congenial one 
(R., pp. 75, 165, 166, 215). I 
18• *ASSIGN~IENTS OF ERrOR. 
(1) The Court erred in overruling detendant 's motion to 
strike out ru1d exclude from the consideration of the jury all 
of the evidence introduced on behalf oj! the plaintiff made 
after the plaintiff had rested her case. '1 • 
( 2) The Court erred in overruling de en dan t 's motion to 
strike out and exclude from the consider tion of the jury all 
of the eviden~e ~ntroduced on behalf ofj the pla~ntiff made 
after both plaintiff and defendant had rer·' ted their cases. (3) The Court erred in the giving of ·ny instructions at 
' i 
I 
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the request of the plaintiff, particularly Instructions Nos. 1, 
2, 3-A, 3, 4, 5, 6, 7 and 8. 
(4) The Court erred in refusing to give at the request of 
the defendant Instruction No. '' C' ' . 
. ( 5) The Court erred in overruling defendant's moti9n to 
set aside the verdict of the jury and enter up final judgment 
for the defendant, or award the defendant a new trial. 
LEGAL QUESTIONS PR.E.SENTED. 
( 1) Did the evidence disclose a case of actionable negli-
gence in view of the fact that the plaintiff was a gratuitous 
passengerf 
(2) Was the plaintiff guilty of contributory or inaependent 
negligence efficiently contributing to cause her injuries 
19* as a •mattP.r of law? 
(3) Did the giving of Instruction No. 3 at the request 
of the plaintiff constitute reversible error Y 
( 4) Did the giving· of .Instruction No. 6 at the request of 
the plaintiff constitute reversible error? 
: (5) Did the giving of Instruction No. 7 at the request of 
the plaintiff constitute reversible error f 
(6) Was the Court's refusal to give Instruction No. ''C" 
at the rP.quest of the defendant reversible error¥ 
I 
ARGU~iENT. 
(1) Did the evidence disclose a case of actionable negli-
gen.ce iJn view of the fact that the plaintiff was a grahtitou::; 
passenger? 
In submitting his earnest belief that the evidence wholly 
fails to prove a case of g·ross negligence on his part, the de-
fendant is not unmindful of the fact that a verdict has been 
rendered against him. At the same time, however, it is re--
spectfully desired to recall the well-established rules appli-
cable here to the effect that this Honorable Court is called 
upon to draw only such inferences from the evidence as the 
·jury mig·ht have fairly drawn and that the defendant is en-
titled to those portions of his testimony which are not in con-
flict with the case made by the plaintiff and his witnesses 
(Jones v. Massie, 158 Va. 121, 127). Or *as was said 
20* in the recent case of Stttbbs v. Pa,rker, 169 Va. 676, 683,. 
quoting· with approval from Margiotta v . .Aycock, 162 Va. 
557, 565: 
' ''Of course the jury's verdict is not always conclusive. In 
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cases of ordinary negligence this court has always freely 
exercised its right to say that it is uns~pported by the evi-
dence. By the san1e token it has the right to say, notwith-
standing the verdict, that there is no evidence 'vhatever of 
0 'rOSS rieo·Iio·ence '' I, , 0 l") 0 ° 1 ' 
I 
I 
That in order to recover in this case the plaintiff was re-
quired to have proven gross negligence: on the part of the 
defendant is conceded. Gross negligen~e has been defined . 
(Tho·m~a-s v. Snow, 162 Va. 654, 660-1) a~ follows: 
'' 'Gross negligence is substantially anql appreciably higher 
in magnitude than ordinary negligence. It is materially more 
want of care than constitutes sin1ply in~dvertence. It is an 
act or omission respecting legal duty of an aggravated char-
acter, as disting·uished from a mere failure. to exercise or-
dinary care. It is very great negligenc~, or the absence of 
slight diligence, or the want of even sca~t care. It amounts 
to indifference to present legal duty, and to utter forgetful-
ness of legal oblig·ations so far as other ipersons may be af-
fected. It is a hP.edless and palpable vidlation of legal duty 
respecting the right of others. The ele!ment of culpability 
which characterizes all negligence is, in gross negligence, 
magnified to a high degree as compared with that present 
in ordinary negligence. Gross neglige:rice is a manifestly 
smaller amount of watchfulness and circ~mspection than the 
circumstances require of a person of ordinary prudence.' '' 
I 
! 
In Gale v. Wilber, lo3 ''a. 211, 222, an ~nstruction allowing 
the jury to find gross negligence if they believed that the de-
fendant failed to exercise ordinarv care lnot to increase the 
·ordinary dangers of riding· in the· autom6bile, failed to keep 
a lookout, drove at an excessive speed, dr failed to observe 
the laws of the road, was held to be erroneous, the Court say-
~:~: · *"All of the conditions of this ittruction might be 
breached and the party breaching them would not be 
guilty of gross negligence u:n.der the prin i,, pies announced, in 
.Ro_q_qs v. PlJJbon, su,prct (157 Va. 30), a1 d Jon.es v. 1liassie, 
S1tpra (158 Va. 121). '' 
This reasoning was reaffirn1ed in Doub 
1
v. TVeaver, 164 Va. 
96, 101. 
The decided cases, it is believed, unmist~kably disclose that 
grossly negligent conduct in the operatio~ of an automobile 
i8 always associated with a mental attitudl on the part of the 
I, 
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driver of conscious wrongdoing, or at least, an actual or 
constructive realization of impending danger accompanied 
by a culpable refusal or neglect to take those precautions to 
prevent the threatened injury which the driver, under the 
' law, is charged with the duty of observing·. It is believed 
that the expressions ''a materially greater degree of negli-
gence" (Bo,q,gs v. Plybon, 157 Va. 30, 39), "knowingly or 
wantonly'' adding to the kno,vn risks assumed by the guest 
(Jones v.llfassie, 158 Va. 121, 128), ''no circumstances '\\Thich 
should ha-ve led the defendant to infer * * * '' ( Y oun.g -v. Dye1·, 
161 Va. 434, 440). '' >X• * *the 1n.e1·efact that a defendant know-
inlJlY took so1ne ·unnecessary risk is not necessarily gross neg-
lig·ence :~~: '"' *.To 1nake one liable to a .fl'IJ.cst, the risk knowingly 
assu.med 1nust ha.ve been a set·imt.s ~risk arnd one ~vholly 'U,.n-
necessa;ry." (Italics supplied) (lJ!largiotta v. Aycock, 162 Va. 
557, 570-1). "the absence of slight diligence, or want of even 
scant care'' and "heedless and -palpable violation of a legal 
duty" (Th01nas v. Snow, 162 Va. 654, 661), and "wanton-
ness" (Gale v. lT' ilber. 163 V a. 211, 219), show that a censur-
able mental attitude on the part *of the defendant, as 
22* rP.vealed by his conduct, must be proven in order to 
make out a case of gross negligence, an element almost 
entirely unessential to proof of mere want of ordinary care 
in one or, it is subn1itted, 1nore particulars. 
Resol-ving all conflicts in tho e-vidence in the case at bar 
in favor of the plaintiff, at most the defendant was guilty 
only of excessive speed, and, perhaps a momentary inatten-
tion to the road in1mediately before the accident happened, 
whjch inattention was shown to have been caused by the plain-
tiff herself. Even the probati-ve value of the testin1ony con-
cerning speed is rendered sontewhat doubtful in the light of 
the fact that it cante from the lips of two parties having a · 
pecuniary interest in the estahlishn1ent of gross neglig·ence 
on the part of the defendant, the fact that the other events 
of the evening- were related by the same witnesses in a manner 
scarcely indicative of normal powers of observation and recol-
lection, the fact that the only method by which Miss ~iay­
nard could estimate the speed of the auton1obile from her posi-
tion in the rumble seat 'vas by the wind, and the fact that Niiss 
J{ilby who, it will be recalled, was following the defendant 
in the car of Nlr. Lutz at a careful and n1oderate rate of speed 
freely admitted that she had testified at a former trial that 
the defendant's automobile at not time went out of her sight, 
to all of which mnst be added tho uncontradicted evidence of 
the defective condition of the road. The atmosphere sur-
rounding the party, everyone agreed, was one of friendliness 
and congeniality n1arred only, perhaps, by the remarks of 
John L. Yorke v. Margaret Quain~nce Mason. 15 
Miss Maynard and 1\Hss ~Iason: The whole record abounds 
in evidence tha:t the attitude of the d~fendant 'vas one of 
friendly solicitation for the pleashres of his guests 
24 * rather *than that culpable and wanton disregard for 
their safety which the plaintiff shpuld have been re-
quired to prove and which, it is respectfully submitted, the 
evidence utterly fails to establish. 1• 
(2) Was the plaintiff guilty of contrib·utory or independent 
ne_qli.gmwe e!ficientlJJ co-nt·ributin,q to calMe her i·nj-uries as a 
1natter of law? : 
I 
In support df his contention that the above question should 
be answered in the affir1native, the defendant desires to discuss 
two separate gTounds: First, the plainti1f n1anifested a com-
plete acquiescence in the manner in which she and her wit-
nesses stated that the defendant was rperating his auto-
ll10bile; second, the plaintiff, in ·view of her knowledge of the 
amount of whiskey consumed by the def~ndai1t, assumed the 
risk of the injury which befell her. I 
First them, 'vith regard to the acquieseence of the plaintiff 
it will be recalled that :M:iss ~'fason tes~fied only as to the 
n1a.king of the single statement, "J ohnie!' ', that this remark 
of hers was made ilnnwdiately before the accident happened, 
and that the defendant was looking at hEn· and trying to re-
assure her of his familiarity with the road when the car began 
the skid which resulted in the accident. ~he defendant, it will 
be ren1en1bered, testified that everyone in !the group was most 
happy and congenial throughout the entire evening and the 
evidence from all of the witnesses was that the radio in the au-
ton1obile was turned on loud enough so tHat the couple in the 
rumble seat could hear it. The plaintiff and her witness, 1\Iiss 
~faynard, would have the d_efendant beg$ning to drive with 
excessiv: speed soon a!ter turning· _into $econd Sti~eet Road, 
which road conhuned 1nanv lulls a:rid curves· ·~and over 
25~ which, according to the pfainti:ff's ~heory of the case, 
they travellP.d for a distance of conSiderably more than 
a mile. This view of the circun1stances ~urrouncling the ac-
cident is, of course, binding· upon the plaintiff a ncr her failure 
to protest in more explicit language andtat a time when the 
defendant might thereafter have had a:q. opportunity to cor-
rect his manner of driving so as to avoi the accident, it i~ 
conceived, deprives ·her of the right to re~over as a matter of 
law. In this connection, it is believed that the case of You,ng 
v. DJJer. 161 Va. 434, 440, is very much in ipoint. In that case 
the plaintiff was injured while the auto~Kobile in 'vhich she 
·was riding was driven around a curve at Sfhch a rate of speed, 
;.._._. 
' 
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estimated by the plaintiff to be around fifty miles an hour" 
that it turned over. In that case, and it would seem that the 
instant case is much stronger on this point, the plaintiff 
pointed to the curves in the road and told the defendant to-
watch out for them. It was held, however, that the statements 
made by the plaintiff did not indicate any real apprehension 
on her part and that the evidence disclosed her complete ac-
quiescence in the defendant's operation of the automobile. 
Here the supposed manifestation of the duty on the part of the 
plaintiff to exercise ordinary cal'e for her own safety in it-
self indicates no uneasiness whatsoever. The necessary in-· 
ference is that the alleg·ed protest provoked a momentary in-
attention to the 1·oacl and thus, according to the plaintiff's 
own theory of the case, proximately contributed to bring about 
the accident. 
26* · *Again, in the case of Sutton v. Bland, 166 Va. 132,. 
136-7, the doctrine that a guest must exercise ordinary 
care for his own safety and that a failure to protest against 
excessive speed of an automobile or the manner of its opera-
tion will render a guest clearly guilty of contributory negli-
gence, was also reaffirmed. 
In 5-fl· Huddy, Enc. of Automobile Law, Section 144, the 
cases are collected which hold, in support of the text, that one 
riding· in a motor vehicle may be properly charged 'vith neg-
ligence if he encourages or permits the driver to proceed at 
an unreasonable speed without remonstrance. 
In the case of State v. Phillin.qer, 142 J\!Id. 365, the ·Cpurj. 
said; 
''It would be unreasonable, 've think to hold that a pas-
senger in an automobile, who knew that it was being driven at 
a speed so excessive as to endanger the lives of persons in 
the lawful use of the ,public highways of the State as well as 
the occupants of the machine, and who so fa·t· acq'tt.ieseed in, 
approved (l!}td pa'rticipated in the conduct of the d·river that 
he made no protest or objection to it when he could, if he had 
wished to have done so, was not himself .guilty of neglig·ence 
directly contributing to the injury complained of. If he Imew 
· that the speed at which the car was being driven was so great 
as to imveril the lives and safety of its occupants, it was 
his plain d~tty to have warned the d~river and to have pro-
tested against the speed of the machine, and if he failed to 
perform that duty 'vheri it was within his power to perform 
it, and the accident which he kne'v might happen actually did 
happen, then he at least could not then for the first tin'te com-
plain of the driver's negligence. These principles are 
eminently just and reasonable and harmonize with the common 
• • I 
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experience and con(\uct of men and are abundantly supported 
by authority.'' (Italics supplied.) ! 
In the case of Clisi v. P·rttnty (vV. Va.!), 152 S. E. 201, the 
Court said: I 
I 
27* *''Under Pennsylvania law when automobile guest 
knows or by due dilig-ence should haye known that driver 
is not taking proper precaution, he 1nust remonstrate, or be 
barred from recovering damages in easel of injury.'' 
I 
Again in the case of Herold v. ClmuZe1t.en (W. Va.), 161 S. 
E. 21, the rule was repeated in these 'vo1lds: 
"Guest, when he knows, or by due diligence should know, 
that driver is not exercising proper degr¢e of care, has duty 
to remonstrate with driver." ', · 
' . 
This doctrine is unquestionably the law of this State, hav-
ing been established by a long- line of decisions. See N. &; TV. 
R11. Co. v. Wellon's Adrnr., 155 Va. 218; So. Ry. Co. v. Jones' 
Adntr .• 118 Va. 685: Va. Ru. Co. v. Ba-co1~, 156 Va. 337; Ethe-
rid_qe v. N. dJ; Tfl. Ry. Co., 149 Va. 829, whtch was a guest case 
and the duty of tlHl guest to exercise oridinary c~re for his 
own safety elaborately discussed. At page 838 of the Report~ 
the Court said: I 
I 
"Persons cannot disqualify themselves: from observing the 
ordinary rules of provision for their saf~ty, and then plead 
self-imposed conditions as an excuse for
1 
failure to exercise 
diligence.'' 1 
Second, concerning· the contention that the plaintiff assumed 
the risk of the injury which befell her in! view of her knowl-
edge of the amount of whiskey consumed ~y the·defendant, it 
is desired, first of nil, to recall to the. att. e~tion. of this H. onor-
able Court the rule tl1at testimony inc nsistent with the 
definitely established facts of a ca e *and contrary to 
28* hun1an experience n~ed not be belie ed, even after ver-
dict. As was said in the case of St[tbbs v. Pa·rker, 169 
Va. 676, 683, quoting· frmn the opinion in .J oll!J-zson v. R. F. & 
P. RJ/., 160 Va. 766, 779: 
"W P. are very mindful of the respect i that is due to the 
verdict of the jury, a1)d that respect 've IUJ.Ist ordinarily heed, 
but -it is not obligatory upon us, when to do so 'vould strain 
the credulity of the court." · 
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In thP. case at bar the evidence is uncontradicted that this 
party of young people took a quart and pint of SeagTam 's 
·whiskey to the Wigwam and that this entire amount of whiskey 
was either consumed during the hour and a half or two hours 
of thP.ir stay there or was left there as stated by ~1:r. Lutz. 
ThP. plaintiff's testhnony was very indefinite concerning the 
amount of 'vhiskey consumed by herself and the defendant; 
she did say, however, that she took one drink and that she 
saw the defendant take one drink. Concerning the party of 
four, which the plaintiff's witnesses charged with having 
come over to their table and having consun1ed most of their 
whiskey, the plaintitr first testified that she sa'v them take 
"one'' drink and then added "several" (R., p. 167). "\Vhen 
it is recalled that the young· ladies in the party testified as to 
a very modest participation in the drinking, that the acci-
dent happened around an hour after midnight on a hot sum-
mer's nig·ht and that none of the party had had anything to 
eat throughout the <~vening, common knowledge indicates that 
the defendant must have been noticeably under the influence 
of the whiskey. No other conclusion could be reached with-
out completely disregarding· the definitely established facts 
of the case. That the plaintiff must necessarily have observed 
the defendant's intoxicated condition is *apparent when 
29* it is remembered that both the plaintiff and the defend-
ant, as well as the rest of their party, were all crowded 
into one small booth at the vVigwan1. Under these circum-
stances it is believed that the plaintiff 'vas charged with the 
knowledge that the defendant while in that condition was 
potentially an unsafe driver,-a driver to ·whose skill she could 
not have entrusted herself without on1itting to exercise that 
degree of care for her own safety which the law dictates she 
should have exercised. 
The general rule applicable here is v;ell stated in Blakemore 
On Motor ·Cars (2nd Ed.), page 1206, as follows: 
''While the negligence of the driver is not imputable to 
the passeng·er yet the conduct of one riding or continuing to 
ride in an automobile when he must have known that the 
driver is intoxicated establishes the independent negligence 
in the plaintiff." 
See Vartanian on The Law of Automobiles, Sections 53, 
135, and F'ra;nco v. TT akdires (Ariz.), 277 Pac. 812, in which 
it was said: 
"If it is manifest that tho host fron1 drunkenness or other 
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danger the lives and limbs of others, anij the guest is aware 
of that condition of affairs and voluntarily rides in the car 
. with such a host, the neglig·ence of the latter becomes the neg-
'ligence .of the guest." I 
I 
In 5-6 Huddy, Enc. of Automobile Law,: Section 143, the text 
.is as follows, citing in support the case (>f Shiflett's Adm'x. 
v. Va. Ry. <t Po. Co., 136 Va. 72: 
"If the driver of a car, from intoxication, is in a condition 
which renders him incapable of operating it with proper dili-
gence and sldll, and this is known or palpably apparent to 
~:One entering the car, that is a fact to be taken into considera-
:tion along· with the other facts in the case in determining 
· whether such person exercised ordinary or *reasonable 
ao• care in entering or remaining therein. If an ordinarily 
reasonable and prudent person wo~ld not have entered 
an automobile driven by a person known, to be intoxicated or 
whose intoxicated condition is palpably apparent, it is negli-
gence for one to so enter the automobile a:nd ride therein, and 
if injury results from the failure of the driver to operate the 
.car 'vith proper care and skill because oflhis intoxicated con-
dition, then the person riding therein cannot recover under 
those conditions.'' · 
In LJJWn v. GoodwJJn. 170 Cal. 112, 14$ Pac. 927, L. R. A. 
1915. E. 5RR. it was said: 
''While it is true that in general the negligence of the driver 
-of a vehicle is not imputable to the passenger so as to bar 
that passenger's right of recovery, yet the conduct of the 
plaintiff in riding and in continuing- to :ride in the automo-
bile when he must have known that the driver was intoxicated 
was independent negligence upon the ,plaintiff's part, apart 
from the driver's negligence barring the ~·ight of recovery." 
In the case of Shiflett's Atltn'x. v. -M~·£a. Ry. & Po. Co.~' 
supra, the facts were materially differen · .. from those. in the 
case at bar inasmuch as there was nothin to show what op-
portunity the plaintiff's decedent had to observe the condi-
tion of the driver, while the evidence on that point here, as 
bas been mentioned, is very complete. 'Tihe effect, however, 
of the riding of a party plaintiff with a~ intoxicated driver 
w.as discussed. After concluding that th~re was a complete 
absencq of evidence indicating actual or !constructive notice 
of the driver's condition, the Court said ·at page 80): 
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"In order to hold the guest or passenger liable in such 
case, his conduct must be such as to establish independent 
negligence on his part in continuing to ride with one whom 
he kne'v or ought to have known was, for some reason, an un-
safe driver." · 
31$ *Again in Crowell v. Duncan, 145 Va. 489, the im-
putability of the negligence of an intoxicated driver was 
discussed. In that case liability was predicated upon the 
theory that the elder Crowell had permitted his son, Bruce. 
Crowell, to drive his auton1obile after the son had taken "two. 
or three drinks of whiskey". It 'vas charged that the father 
knew of the intemperate habits of his son. Concerning this 
aspect of the case, the Court said (at page 508): 
''It is commonly known that one who is most competent and 
careful as the operator of an automobile when perfectly sober,. 
becomes incompetent and recldess after indulgence in one or 
two drinks. So unfailing-ly, is this true that one who is given 
to drinking intoxicating liquor must be regarded as an unsafe 
and a potentially incompetent and dangerous driver, and the . 
owner of an automobile "rho knows of such habits and entrusts 
it to such a driver must be liable for injuries to third persons 
which follow.'' 
The Court, at page 510 of the- Report, continues: 
''Incompetence, recklessness and accident are so univer-
sally the sequel of drinking that an owner of an automobile 
is put on notice of what is likely to occur if he does not take 
. active steps to prevent anyone addicted to drinking from 
driv.ing. If he fails in performance of this duty he should 
suffer tlle ·consequences of his neglect.'' 
· That the plaintiff 1s own faculties of observation and that 
natural instinct of self-preservation which should instinc-
tively, as well as under the law, have prompted her to be 
vigilant for her own safety, may have been somewhat dulled 
by her participation in the drinking of whiskey, constitutes no 
excuse is so clear that no authority need be cited. Therefore, 
under the evidence in this case and the authorities cited above, 
it is respectfully submitted that any judgment in this case 
for·the plaintiff would 11ecessarily be contrary to the law and 
the evidence and should be reversed. 
32* *(3) Did the giving of Instruction No.3, at therequest 
of the 1Jlaintiff, constit·Ztte reversible error'/ 
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Instruction No.3 (R., pp. 316, 317), it is submitted, is fatally 
defective in that it is a mere repetition o plaintiff's Instruc-
tion No. 1, contains only a bare abstract s~aten1ent of the law, 
and, although a finding instruction, it ignores most of the 
issues in the case. · · 
In lVilson v. Brown, 136 Va. 634, 637, it was said: 
''The multiplication of instructions does not tend to en-
lighten the jury, and is a practice to be avoided." 
In Clark v. Cosby, 154 Va. 267, 276, an "i~struction objection-
able as being no n1ore than an abstract statement of law 
was commented upon in the following language: 
"While it states the la.w in the abstract, such abstract state-
ments of the law should not be given to~ juries in the form 
of instructions. Instructions should be based upon the evi-
dence in the case then being tried and the jury should be in-
structed as to the legal conclusion resulting from the con-
crete or particular facts of the case.'' · 
I 
It will be noticed that this instruction does not require the 
jury to find a single fact from the evidm~ce, yet it directs a 
verdict for the plaintiff without embracing a single one of 
the several defenses properly raised and a~undantly supported 
by the evidence. 
Omissions and errors contained in one ~instruction are not 
cured by the other instructions given: for the reason that 
33"~< it is impossible *for the court to say by which the jury 
were controlled. Reliance L·ife Ins. Co. v. Gulley's 
Ad1n'x., 134 Va. 468, 483; Abernathy v. Entpo1·ia lJ.f/.Q. Co., 
122 Va. 406, 414; A1n. Locomotive Co. v.l Whitlock, 109 ,va. 
238, 243. 
I 
( 4) Did the ,givi1tg of Tnst·nwtion No. d, at the request of 
the plaintiff, constitute t·eversible error? I 
The effect of Instruction No. 6 (H., p. 1~8) was to tell the 
jury that they should find for the plaint~.··fff if the plaintiff 
did not know that the defendant was so ~ljffected bv the con-
sumption of intoxicating liquor as to ren~er hin1 ·~1n unsafe 
driver. It singled ont a portion of the e · idence concerning 
the issue of tlw plaintiff's contributory or independent negli-
g;encP. and directed a Yerclict for her ;upon n fi!lding of fact, 
which it should have iold thP.In constituted tt bar to the p]en of 
contributory negligence. This instruction ~as also clearly ii1 
! 
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conflict with Instruction "K" granted by the Court and failed 
, to set forth the duty on the part of the plaintiff to protest. 
By Instruction ''K", the jury were told that the plaintiff 
could not recover if she knew, or, in the exercise of ordinary 
care, should haVe known, that "the defendant had consumed 
such quantity of intoxicants as to likely affect his operation 
of his automobile", which phrase, it is submitted, embodies 
a correct statement of the law in view of the fact that 
34• the defendant only owed to the plaintiff the ""duty to 
exercise scant or slight care, and, therefore, the plain-
_tiff would have been ·barred fron1 recovery if the intoxicated 
condition of the defendant contributed in any efficient degree 
to cause the accident. Under Instruction No.6 the jury were 
told to find for the plaintiff unless they found that she had 
actual or constructive knowledge of the fact that the defend-
ant ''was so affected by such liquor as to render him an un-
safe driver". The jury were entitled to think, and doubtless 
did so, that under this instruction the plaintiff should recover 
unless the defendant's intoxicated condition was so palpably 
flagrant that the plaintiff rnust have known that the defendant 
would operate his automobile in a grossly negligent manner, 
while, as pointed out, they should have been told, in keeping 
with Instruction "I{", tl1at the plea of contributory negli-
gence or independent negligence was no defense if there was 
no probability that the defendant would fail to exercise scant 
or slight care. This instruction, as was pointed out in the 
exception, is also erroneous for the reason that it did not re-
quire the plaintiff, in the exercise of ordinary care for her 
safety, to ascertain whether or not the defendant was intoxi-
cated after she entered the defendant's automobile. The evi-
dence was that the car stopped twice in the route from the 
Wigwam to the scene of the accident, that she was laughing· 
and talking with the defendant, was sitting beside him in 
the automobile, and, therefore, had every opportunity to ob-
serve his condition. The errors contained in this instruc-
tion are so patent, it is believed, that very little dis-
35~ cussion *need be made. 
In Michie's Digest, Vol. 5, p. 855, where a great many 
cases are collected, the text is as follows : 
''An instruction cannot take only a portion of the facts 
involved in a case under the evidence, and erect a hypothesis 
upon them only, disregarding others, and tell the jury, if· 
that hypothesis he true, to find accordingly, because that 
hypothesis is not as broad as the scope of the evidence and 
the contention before the jury.'' 
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Again, in Thomas v. Snow,.162 Va. 65 , 662, where there is 
:also to be found a larg·e collection of cases, the rule was stated 
in these words: ! 
• I 
''An instruction directing a verdict rtiust state a complete 
<!ase and embrace all elements necessary to support a ver-
dict.'' : 
See also IJfann v. Ct·ensha;w <f Co., 158 Va. 193, 224. 
The effect of such an instruction is welf stated in the opinion 
in Flanagan_ v. H at·vey, 160 Va. 214, 223~ It was there said: 
i 
''It has been too often ruled by tlris c()urt to need citation 
of authority, that any instruction calculated to mislea.d the 
jury, whether it arises from ambiguity i. or any other cause 
ought to be avoided; and if given it will! oblige the appellate 
court to reverse the judgment.'' ! 
I 
(5) Did the giving of I-nstruction No.]7, at the request of 
the plaintiff, constitute reversible error~ 
I 
Instruction No. 7 (R., p. 320), which f.as given at the re-
quest of the plaintiff, was designed to offset the defend-
36«< ant's t~eory of sudden *emergency! as expressed in In-
struction No. "L-1" (R., p. 325), as! given by the Court. 
The latter instruction·· told the jury that if they believed from 
the evidence that the defendant, ''without] gross negligence on 
his part 'vhile driving along a hard su~face road, and just 
before arriving at the point of the accident, suddenly reached 
a portion of that road upon which ther~ was sand or loose 
earth, which rendered the road unsafe", then they should ap-
ply the test of negligence under the doctrine of sudden emer-
gency. Instruction No. 7, on the other h~and, told them that 
the contention that the defendant was acti~g in a sudden emer-
gency was no e~cuse unless that emerg~ncy "was brought 
about through no fault of the defendant himself". It was 
necessarily conceded throughout the trial~of this case tliat in. 
order to recover the burden was upon t plaintiff to prove 
by a preponderance of the evidence that 1 the defendant was 
guilty of gross neglige11Ce, which was he sole proximate 
cause of the accident, from which it follpws as a necessary 
corollary that the defendant only owed to the plaintiff the 
duty to exercise ''scant or slight care'', as ~xpressed in the au- \ 
thorities cited above. It is believed that this instruction was, 
therefore, not only errqneous as being • conflict with In-
struction No. "L-1" as given by the Co rt, but also as in-
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correctly stating the law and placing upon the defendant a 
burden much greater than he was required to carry. 
That the defendant was not bound to anticipate and guard 
against the defective condition of the highway is clear 
37* from tl1e opinion *in Jones v. JYI assie, 158 Va. 121, 128:. 
''The law is well settled that a person using a street or pub-
lic wa.v in the ordinary 1nanner has the right, in the absence 
of kn;wledge to tl1e contrary, to act on the assumption that 
the street or way, throughout its entire width, or so much of 
it as is intended for travel, is in a reasonably safe condition, 
and he is not required as a matter of la\v to be on the lookout 
for defects or obstructions therein. City of Richmonll v. 
Go~trtney, 32 Gratt. (73 Va.) 792; 43 C. J. 1078; Bedford City 
v. Sitwell, 110 Va. 296, 65 S. E. 471; City of Richn~ond v. Rose,. 
127 Va. 772, 102 S. E. 561, 105 S. E. 554. '' 
For these reasons, it is respectfully sulnnitted that the de-
fendant ·was not required to anticipate the defects in the road 
with such a high degree of care that he would have antici-
pated and been able to guard against the emergency, except 
as a result of some fault, however slight, on his part. 
(6) Was the Goitrt's ref~tsal to give Instruction No. "0", at 
the request of the Defendant, reversibl£! erro'r? 
Although it nright be argued with some degree of merit tbat 
.the jury in this case were properly instructed as to the judicial 
definition of g:~;oss negligence by Instruction No. '' D '', it is 
earnestly submitted that Instruction No. "C" (R., p. 28) n1ore 
correctly defined the degree of care o\ved by the defendant 
' to the plaintiff. The most important expression contained in 
Instruction No. '' C '', and which was omitted in. Instruction 
No. "D", is: "in order to constitute gross or culpable 
38*' negligence, it is necessary that the plaintiff prove to the 
*jury that the defendant was guilty of such absence of 
care for the safety of the plaintiff as exhibited a reckless 
and wanton indifference to the probable consequence.'' 
As has been pointed out on page 21 of this Petition, wanton-
ness has been held to be a necessary incident of gross negli-
gence. The same authorities also indicate that the wanton 
and reckless acts of the defendant should have been com1nittecl 
under circumstances which should have brought to the 1nind 
of the defendant the probable consequences of those acts, that 
is to say, the actunl or constructive lniowlcdge of impending 
disaster must exist. 
I 
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, It is believed that the answers to the foregoing legal ques-
tions are determinative of the corrcctnes~ of all of the errors 
assigned in this case, and, therefore, for the foregoing reasons, 
your petitioner, herein referred to as the defendant, respect-
fully prays that he may be awarded a writ of error and super-
.sedeas to the final judgment aforesaid; 1that the said judg-
ment n1ay be reviewed and reversed and 1 set aside and judg-
ment rendered in favor of your petitione1•, or that a new trial 
be awarded your petitioner. . · 
Your petitioner adopts this petition as his opening brief. 
Your petitioner avers that on the 1st day of August, 1938, a 
copy of this petition was delivered illi person to J. Roland 
39* R.ooke, Esq., *of counsel for the plaintiff. . 
Your petitioner requests that his counsel may be per-
mitted to supplement this written petitiop. by oral argument 
of the reasons for reviewing the judgmenf complained of. 
Respectfully subqtitted, 
JOHN L. YORKE, 
By LEITH S. B~.EMNER, 
CHAS. U. WILLIAMS, 
ROBER.T LEWIS YOUNG, 
His Attorneys. 
I, Robert Lewis Young, an Attorney practicing in the 
Supreme Court of Appeals of Virginia, do certify that in my 
opinion there is error in the judgment complained of in the 
foregoing petition, and that the said judgment should be re-
viewed and reversed. 1 
ROBERT LEWIS YOUNG. 
Received August 1, 1938. 
. . M. j; WATTS, Clerk. 
October 6, 1938. Writ of error and S'ttpersedeas awarded 
by the court. Bond, $2,000. r 
I 
M. B. W. 
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RECORD 
;viRGINIA: 
Pleas before the Honorable Willis D. ~Iiller, Judge of the 
Law and Equity Court of the City of Richmond, held for 
the said City at the Couttroom thereof in the City Hall on 
the 
Be it remembered that heretofore, to-wit: In the Clerk's 
Office of the Law and Equity Court of the City of Richmond 
on the 2nd day of October, 1936, Came lVIargaret Quaintance 
Mason, by Counsel, and filed her Notice of Motion for J udg-
ment against John L. Yorke, which Notice of ]rfotion for J udg-
ment is in the words and figures following, to-wit: 
"In the Law and Equity Court of the City of Richmond. 
Margaret Quaintance Mason, Plaintiff, 
v. 
John L. Yorke, Defendant. 
· NOTICE OF MOTION FOR JUDG:YIENT. 
To John L. Yorke, #2713 East Marshall Street, Richmond, 
Virginia: 
Please Take Notice that on the 20th day of October, 1936, 
at 10 :00 A. M., ot as soon thereafter as counsel may be heard, 
I shall move the Law and Equity Court of the City of Rich-
mond, Virginia, in its courtroom in said City for a 
page 2 ~ judgment against you in the sum of Ten Thousand 
($10,000.00) Dollars, damages due me from you by 
reason of the following facts: · 
That on or about the 29th. day of July, 1936, at about 1 :30 
A. M., you were the operator of a certain automobile which 
you were then and there driving in a northeasterly direction 
to\\rard Mechanicsville, Virginia, over and along a certain 
highway 'in :Henrico County, Virginia, known as Second Street 
Road, and I was then and there a passenger in said auto1nobile 
riding· in said automobile at your special invitation. 
·whereupon, it then and there became and was your duty 
to drive your said automobile with due care and caution in 
view of the existing traffic conditions and conditions of said 
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highway at said time and place; to obey nd observe all of thff 
laws of the State of Virginia and the rules and regulations 
governing the movement of traffic at sai4 ·time and place; and 
to drive said automobile on the right side of the highway for 
the direction in which it was being driyen by you;· to driye 
and operate your said automobile at a re~sonable ~ate of speed 
not gr~ater than the requirements of safety would allow under 
tpe existing traffic conditions and existing highway conditions 
at said time and place; to look in the direction in which you 
were going; to watch for curves in the said road; to keep your 
automobile un.der. such control that you qould proceed around 
curves without injury to me; to keep s~id automobile under 
complete control at all times; to keep ~ proper lookout for 
other vehicles then and there using said ~ighway at said time 
and place; to have the said automobile equipped with 
page 3 r adequate brakes and properly a~justed; and to keep 
a proper lookout at all times and to take such other 
means and to exercise such care and cautton as was necessary 
in vie'v of the existing traffic conditions and the condition of 
the highway upon 'vl1ich you were drivipg at said ·time and 
place; and to take notice of other existitig· conditions at said. 
time and place in an attempt to avoid an accident. 
Yet, with a wanton violation of and i disregard for your 
. duty and duties aforesaid, you did then and there operate 
yot~r said automobile carelessly, recklessly and with gross 
negligence in that you failed to keep the said automobile 
under complete control; failed to have ybur said automobile 
equipped with adequate brakes, properlJi adjusted; failed to 
keep a proper lookout ahead while operating your said auto-· 
mobile; failed to look in the direction in which you were pro-
ceeding; f~ilcd to operate your said automobile at a proper 
rate of speed in view of the existing conditions; failed to have 
prop~r headlights, properly adjusted, on 1iSaid car ; and oper-
ated your automobile along the said higlrway a.t a high, reck-· 
less, excessive and dangerous rate of spe~d; and you violated · 
certain statutes of the State of ·virgil"1. which were then 
and there in full force and effect and ' hich controlled the 
movement of traffic. at said time and pl ce; and in various, 
sundry and divers other ways you were tuilty of gross neg-
ligence in the operation of said automobde; and in so oper-
ating your said automobile, you wilfully and wan,. 
page 4 ~ tonly ran your said automobile around a sharp curve 
in the said highway and you fail~d to keep y.our sald 
automobile under proper control and you \ran your said auto-
mobile off of the said highway ,on to the soft roadbed on the 
left said of the said highway with great iforce and violence, 
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thereby turning your said automobile over and greatly injur-
ing me. 
As the proximate result of your carelessness and reckless-
ness and your gross, wilful and wanton negligence, as afore-
said, I was injured in and about my head, face, body, arms and 
legs, and suffered many setious and painful lacerations, 
bruises, contusions, sprains and other injuries in and about 
my head, face, body, arms and legs, and I sustained many 
broken bones, and I have sustained great mental and physical 
pain and suffering, my nerves were seriously shocked, and I 
have suffered both temporary and permanent injuries; and 
as a result of the injuries aforesaid I required medical, sur-
gical and hospital treatment which I obtained at my own cost, 
and I have been prevented from performing my usual em-
ployment or any gainful occupation and have suffered loss 
of wages and sustained great monetary losses in and about 
being cured and will in the future suffer monetary losses and 
pain and disability, both mental and physical, as a result of 
. my aforesaid injuries. 
Wherefore, I give you this, my notice of motion for judg-
ment, in the sum of Ten Thousand ($10,000.00) Dollars. 
MARGARET QUAINTANCE MASON, 
By vY ALTER ~I. EVANS, 
WALTER M. EVANS, 
Counsel for plaintiff. 
Counsel. 
page 5 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 20th day 
of October, 1936. 
This day came the plaintiff and defendant, by counsel, and 
on the motion of the plaintiff by counsel, it is ordered that this 
case be docketed and continued. 
And at another day, to-wit: At a La'v and Equity Court 
of the City of Ricl1mond, held the 31st da:y of December, 1936. 
This day came the plaintiff and defendant, by counsel, and 
upon motion of the plaintiff, the defendant is ordered to file 
a written statement of his grounds of defense in the Clerk's 
Office of this Court on or before 10 :00 /1-. M. January 15, 
1937. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Riclunond, held the 1st day of March, 1937. 
-·~·- -- ------,-
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This day came- the plaintiff and defen~nt, by counsel, and 
thereupon the defendant filed herein a statement of the 
grounds. of her defense to this action and pleaded not guilty 
and put herself upon the Country and tije plaintiff likewise. 
I • 
6 l v· . . r page r 1rg1n1a : 
I 
In the Law and Equity Court of the City of Richmond. 
• I 
~!argaret. Quaintance :Mason, Plaintiff1 I 
v. 
John L. Yorke, Defendant. 
GROUNDS OF DEFENSE. 
I 
First: The defendant pleads the gener~l issue. 
Second: The defendant was not guilty of any actionable 
negligence and/or illegal acts or any of them in the manner 
and form alleged in the Notice of Motion for Judgment. 
Third: The accident did not occur in th~ manner and under 
the circumstances set out-in the plaintiff~s Notice of Motion 
for Judgment. I · 
Fourth: That the automobile of the defendant \Vas being 
operated under the direction and control df the plaintiff. 
Fifth : That the plaintiff and the defendant were on a joint 
enterprise. l 
Sixth: That the plaintiff was guilty of negligence on her 
own behalf, causing or contributing to cattse the accident in 
question. 
Seventh: The accident was an una.voi~able one. 
The right is reserved to amend or enlail'ge the grounds of 
defense. 1 
. JOHN L.IYORKE, 
By LEITH l. BREJ\tiNER, 
Counsel. · 
page 7 ~ .And at another day, to-wit: .A a Law and Equity 
Court of the City of Richmond,
1 
held the 28th day 
of May, 1937. 1 
This day came again the plaintiff and defendant, by coun-
sel, and thereupon the. defendant filed hdrein a plea of not 
guilty and put himself upon the Country and the plaintiff like-
wise. I 
And thereupon came a jury, to-wit: rilliam E. Nelms, 
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Henry W. Stamper, L. T. Graves, Jr., G. A. Peple, Wm.' L. 
Stagg, Jr., Oscar B. Frostick and N. G. Haddock who were 
s·worn well and truly to try the issue joined in this case and 
having partly heard the evidence were adjourned until Tues-
day morning next at half past nine o'clock. 
Virginia: 
In the Law and Equity Court of the City of Richmond: 
Margaret Quaintance ~[ason, Plaintiff, 
v. 
John L. Yorke, Defendant. 
PLEA OF NOT GUILTY. 
The defendant, by counsel, comes and says that she is not 
guilty in the manner and for1n set forth in the plaintiff's 
Notice of Motion for ,Judgment, and of this she puts herself 
upon the country. 
LEITH S. BRE~INER, P. D. 
page 8 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 1st day of 
June, 1937. 
This day came again the plaintiff and defendant, by coun-
sel, and the jury sworn in this case on Friday last appeared 
in Court in accordance with their acljournn1ent and having 
fully heard the evidence were adjourned until tomorrow morn-
ing at half past nine o'clock. 
And at another day, to-·wi.t: At a Law and Equity Court of 
the City of Richmond, held the 2nd day of June, 1937.· 
This day came again the plaintiff and defendant, by coun-
sel, and the jury sworn in this case appeared in Court in 
accordance with their adjournment on yesterday, and having 
heard the arguments of counsel 'vere sent out of Court to con-
sult of a verdict and after son1e time returned into Court with 
a verdict in the words and figures following, to-,vit: ''We the 
jury on the issue :in·ined .for the plaintiff and assess the dam-
ages at $1,500.00.'' Thereupon the defendant, by counsel, · 
moved the Court to set aside the verdict of the jury and enter 
up final judgment for the defendant upon the ground that the 
verdict is contrary to the law and evidence, and without evi-
~i . John L. Yorke v. ~Iargaret Quai tance Mason. 31 deuce to support it; and upon the fur her ground that the plaintiff, herself, was guilty of negligence as a matter of law, 
'vhich said negligence bars her recovery;\ for errors committed 
by the Court in granting certai;n instructions offered 
page 9 ~ by the plaintiff over the objecfi:on and exception of 
, the defendant upon all grounds heretofore assigned; 
for errors committed by the Court in refusing to grant certain 
instructions offered by'the defendant, and exception of the de-
fendant to such refusal upon all grounds; heretofore assigned; 
"'hich motion the Court continued for argument to be heard 
thereon. 
MOTION TO SET ASIDE VERDICT. 
I 
Defendant moves to set aside the ve~dict of the jury and 
enter up final judgment for the defend~nt upon the ground 
that the verdict is contrary to the law anp evidence, and with-
out evidence to support it; and upon thel further ground that 
the plaintiff, herself, was guilty of negligence as a matter of 
law, \vhich said negligence bars her recovery; for errors com-
mitted by the Court in granting certain i:qstructions offered by 
the plaintiff over the objection and e~coption of tho defendant 
upon all grounds heretofore assigned; f.or errors committed 
by the Court in refusing to grant certain; instructions offered 
by the defendant, and exception of the clefendant to such re-
fusal upon all grounds heretofore assigned. 
page 10 ~ And at another day, to-wit: JAt a La\v and Equity 
Court of the City of Riclnnond, held the 3rd day 
of February, 1938. 
This day came again tho plaintiff and defendant by counsel 
and the motion of the defendant to set aside tl1o verdict of the 
jury rendered in this case having been :fiplly argued and the 
Court now being advised of its jud~ent to be rendered 
herein, doth for reasons briefly set forti~ in a letter to coun-
sel under date of January 14-th, 1938, n~w filed and made a 
part of the record, overrule the said mot1on, to which action 
of the Court, the defendant by counsel eE1 cepted. Therefore 
it is considered by the Court that the plai ·tiff recover against 
the defendant the sum of Fifteen Hund ed Dollars ·with in-
terest thereon to be con1puted after the r~te of six per centum 
per annun1 from the 2nd day of June, t937, until paid and 
her costs hv her about her suit in this behalf expended. 
.. I I 
lfemorandum: Upon the trial of this1 case the defendant 
by counsel excepted to sundry rulings and opinions of the 
'I 
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Court given against hin1, and he having signified his 
page 11 ~ intention to apply to the Supreme Court of Appeals 
of Virginia for a writ of error and supersedeas~ 
leave is hereby g·iven said defendant to file bills or certificates 
of exception herein at any time within sixty days from this 
date as prescribed by law; and on the motion of the defendant 
by counsel it is ordered that the judgment this day rendered 
herein be suspended for a period of ninety days from this 
date in order to enable the said defendant to apply for such 
writ of error and Sltpersedeas upon condition that said de-
fendant or some one for him enter into bond before the Clerk 
of this Court in the penalty of Fifteen hundred dollars with 
·surety to be approved by said Clerk and conditioned accord-
ing to law within :fifteen days from this date. 
Messrs. L. S. Bremner, 
Chas. U. Williams and 
Wallerstein, Goode and 
Evans, 
Richmond, Virginia. 
January 14, 1938. 
In re: Marcelle D. Maynard v. Jno. L. Yorke, Margaret 
Mason v. Jno. L .. Yorke, Charles H. Cottle v. Jno. L. Yorke .. 
Gentlemen: 
After full consideration of the record and the authorities 
submitted to me on the motions to set aside the verdicts in 
these cases in which verdict was rendered for the defendant in 
the Maynard case and for the plaintiffs in the 1\tiason and 
Cottle cases, I am of opinion that the verdicts in the last 
two mentioned cases should not be' disturbed, but 
page 12 } that tl1e verdict"in the :1\{aynard ease should be set 
aside and a new trial awarded. 
I am of opinion that Instruction K give~ in the Maynard 
case is erroneous and was prejudicial to the plaintiff. In addi-
tion I might say that in view of Mr. Yorke's testimony that 
he was not under the influence of intoxicants, but that the 
accident was caused by a defect in the road, it is quite ques-
tionable whether the testimony of witness Cox that Yorke 
was under the influence of intoxicants should nave been al-
lowed to go to the jury. Yet in view of the fact that the 
verdict is set aside because I deem instruction K erroneous, 
it is not necessary to, at this time, pass upon the admissibility 
of the evidence given by l1:r. Cox. When the case is retried, 
i 
~~~ 
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Charles H. Fleet. I 
I 
the same question may or may not arise!; if it does it can be 
passed upon at that thne. 
Judgments will be entered on the verdicts in the Mason 
and Cottle cases, and judgment will be ~ntered setting aside 
the verdict and awarding a new trial in the 1\1:aynard case. 
Yours very truly, 
page 13 ~ BILL OF EXCEPTION ~0. 1. 
I 
Be it remembered that after the jury was sworn to try the 
issue in this case, the plaintiff and the defendant introduced 
the following evidence, which 'va.s all o£ the evidence intro-
duced at the trial of this case, and incicle~ts of trial. 
page 14 ~ CHARLES H. FLEET, 
a witness introduced in behalf qf the plaintiff, being 
first duly sworn, testified as follo,vs : 
I 
DIRECT EXA};IINATiq)N. 
By 1\{r. Evans : 
· Q. Please state your full name. 
A. Charles H. Fleet. 
Q. What is your business or profession~ 
A. Civil engineer and surveyor. 
Q. How long have you been a civil engineer and ~mrveyor? 
A. Since a bout 1908. 
Q. Did you make the orig·inal dra,,ring from which these 
blueprints were made~ I[ 
A. Yes, sir. 
Q. Did you n1ake them after you hadJ .. been at the scene· 
which it depicts' I 
A. I made it after taking measurmnents at this location, 
yes, to determine the directions and treer, etc. 
I 
]\fr. Evans: I wish to offer in evidende the two identical 
blueprints and ask they be marked Exhf}:jit "A". 
I 
Note: Filed and Inarked Exhibit "A 'r· 
I 
page 15 ~ (Exhibit "A" tiled 'vith 1 anuscript 111 tho 
Clerk's office.) 
34 Supreme Court of Appeals of Virginia. 
Charles H. Fleet. 
page 16 ~ Q. Will you please state what that blueprint 
shows? 
A. The blueprint here shows the section of Second Street 
Road just north of Norwood Avenue around the curve, op-
posite the entrance to wir. A. R. Scott's property and just a 
short distance beyond the curve. 
Q. Is this a main highway~ 
A. Yes, sir. 
Q. What kind of surface does that highway have? 
' A. It has the usual gravel with tar or oil surface. 
Q. Is it a sniooth surface, hard surface T 
A. Yes, ·as good as the average. 
Q. Will you please state the width of the smooth surface 
of the highway before reaching the curve and after reaching 
_the curve and· state, if you have it, ho'v far from the curve 
your measurements are? 
A. I measured the road in several places and it is variable . 
. There is no :fixed line of the curve on there; it measures from 1 
16 to 18 feet. It will measur~ 18 feet across here and as far 
as from here to the wall it may n1easure 171;2 or 16. It varies 
from 16 to 18 feet. 
Q. That is the width of the smooth part of the road? 
A. That is the width of the sn1ooth surface. 
Q. What is the width of the smooth surface in the center 
of the curve opposite the intersecting road marked 
page 17 ~ private road? 
A. I didn't n1easure it exactly at that point; I 
measured it about here just north of that. 
Q. You measured it just north of the intersection? 
A. Yes. 
Q. Towards Ellerson? 
A. It measures 16 feet. 
Q. Did you measure it just south of the intersection marked 
private road? 
A. I measured it back here. 
Q. How far back towards ·Richmond from that curve? 
A. It would be 150 feet. 
Q. How wide was it there? 
A. 18 feet. 
Q. Now did the road have in addition to smooth pavement 
shoulders? 
A. It was the usual curved bank on each side to a ditch 
to carry the water off. 
, Q. What I mean is 'vas there adjacent to the smooth part 
of the road shoulders also? 
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Ch<wle~ H. Fleet. I 
A. Yes, sir .. 
. : 
Q. Do you know how wide they were f 1 
.A.. No; they vary. They rlm from 6 to\7 feet along in ther~ 
Q. On both sides? I 
A. Yes, sir. : 
page 18 } Q. Is that width true from. the point 150 feet 
south of· the curve to a point 70 or 80 feet north of 
the curve¥ 1 
A. Yes, sir. 1 
Q. Were those shoulders in such condji.tion that they could 
be traveled on 7 i 
A. In places you wouldn't run very fast on them, but you 
could drive over them if you had to. i · 
Q. You have marked on your blueprint beyond the point 
marked private road and adjacent to tire point marked field 
of A. R. Scott with a white dot the first pole. On which 
side of the road is that' · 
A. That is on the north side. 
Q. Will you please state what that indicates 7 
A. That is a power pole for electric wii·es. 
Q. How far is tha.t pole from the north line of the private 
I'oad as shown on your plat 1 1 
A. You mean the east line 1 , 
Q. Yes, the east line, the one nearest to the pole. 
A. About 172 feet. i 
Q. How wide is the private road oppos1te the pin oak shown 
on the west side of the private road f 1• • 
A. There is a space from the hard surface road over toward 
that private road which has some grave~ on it and it is fan-
shaped. There is no definite ~ine of it. There is 
page 19 ~ no way of determining the exact 'vidth of it; it 
just widens out so you can corbe out of the private 
road and drive to the west or you can come out and make 
a turn down towards Ellerson. 1 
Q. Please state how wide the lines are 1 you have shown on 
your blueprint op_posite the point mark d pin oak. 
A. Around 25 feet there would be the a ,erage width of that. 
Q. Is that entrance to the private ro 'd fr01n the Second 
Street Road in condition to be traveled orerY 
A. They drive over it every day. 
Q. Now, }vfr. Fleet, will you please st~te what the broken 
lines mean on your blueprint¥ , 1 
A. They indicate the average edge of t}ie hard surface. 
Q. What do the unb!oken lines on Seco · d Street Road mean 
on your blueprint Y 
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A. They were. as· near as I could determine the edge of 
the property line out where the fences were in some places, at 
other places just the bank with the ditch to carry the surface 
water off. 
Q. Is there an entrance on Second Street Road to the prop-
erty on the south side where you have n1arked just the word 
field? 
A. There is an entrance towards Ellerson into there, but it 
was so far down I didn't indicate it and it wouldn't 
page 20 ~ show on this plat. This being a large scale, I only 
sho,,r a portion here. To get all that would be a 
map too big to l1anclle. 
Q. Are you familiar with the property out theref 
A. Somewhat. 
Q. Do yon know whether there is property adjacent to the 
road at the point shown on this blueprint owned or occupied 
by Judge Moncure' 
A. Yes, sir. It used to be the Tinsley property. 
Q. Will you please indicate or tell the Court and jury which 
property that isY 
A. That is this property on the south of Second Street 
Road marked woods arid field both. I take it this is also 
part of that tract (indicating). 
Q. Now is there a hedge on the side of the road along the 
property line of Judge Moncure's property? 
A. A part of it, yes. 
Q. Do you know how long that hedge extends along the 
road? 
A. The hedge starts in here approximately opposite the 
private road to J\,fr. Scott's house and extends along the south 
line of the Second Street Road towards the points marked 
tree and cedar. 
Q. I-Iow far from the point 1narked private road is the tree 
on the south side? 
page 21 ~ A. The first one is 139 feet. 
CROSS EXA1IINATION. 
By Mr. Bremner: 
Q. I band you a n1ap which will be marked Exhibit "B". 
'Vhat does that map showY 
A. This shows the extension of Norwood A venue and the 
Second Street Road. 
Note: Filed and marked Exhibit '' B ''. 
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page 22 } (Exhibit "B" filed with \Jnanuscript in the 
Clerk's office.) 
page 22% ~ Q. How far is it from the 1ntersection of N~r­
wood Avenue and Second Street Road to the 
entrance to J\tir. A. R. Scott's property which is on the left 
side of the road going towards Ellersori 1 
A. 700 feet. , 
Q. The curve that is at or near the entrance to Air. Scott's 
dairy, please tell the jury ho·w close to ~hat entrance is it? 
In other words, is the peak of the curve ~pposite it or nearer 
Ellerson or nearer Richmond and, if so, what is the distance Y 
A. The entrance road into 1\tir. Scott;'s property is just 
about at the peak or just west of the peak of that curve, the 
center of it. I 
Q. Which direction f 
A. West is towards Richmond. 
Q. Going out Second Street Road by Mr~ Scott's dairy there 
towards Ellerson, what direction are we going Y 
page 23 r A. You are driving east. . 
Q. Driving back to Richmond would be ·west? 
A. It would be west on most of the road; west or south-
'vest · ' 
Q. 'Vha t direction does Norwood A ven~e run? 
A. East and west. · 
Q. I don't understand how both can be . correct. 
A. Second Street Road going from R.ich;mond towards Nor-
wood Avenue is a generally north direction you are traveling; 
then you turn in a northeast direction froin Norwood A venue 
to this curve and turn almost east there. ' You turn in about 
the direction that Norwood'Avenue runs.: 
Q. No'v is it a sharp curve from Norwood Avenue into 
Second Street Road? ! 
A. Yes, sir. \ 
Q. And what is the nature of the roadway on Norwood 
.Avenue at this intersection with Second !Street R.oad which 
y-ou have already said was hard surfaced, I averaging from 16 
to 18 feet wide f · 
A. They are both similar; oiled bound 9r gravel. 
Q. Now, 1\tfr. Fleet, I believe you testi:fi~d that on the right 
side of the Second Street Road there wa~ a hedge up near 
where this curve that we arc talking about is situated Y 
A. On Judge J\!Ioncure's property, yes. ! 
Q. N o'v did you notice a ced~r tree over on that 
page 24 r side of the road y 
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A. Yes. 
Q. Did you notice a gum tree there 7 
_A. I don't know whether that is gum or not. It has been 
called a gum tree. I noticed the tree I think you have refer-
ence to. 
Q. Did you see the telegraph pole ahnost opposite the cedar 
tree? 
A. Across from this tree, yes. 
Q. Can you give us the distance from that cedar tree to 
the pole that you refer tof 
A. I measured that distance but I haven't it in my book. 
I think it was 38 feet. 
Q. From that pole to what you call the ash tree, how far is 
that? 
A.. That runs just under 50 feet; between 48 and 50. 
Q. N o·w, 1\{r. Fleet, on the right-hand side of the road driv-
ing from Norwood A venue towards Ellerson isn't the shoulder 
very narrow at a point opposite the Scott gate or near the 
Scott gate? 
A. It is narrow there, yes, sir. 
Q. Doesn't the n1ain portion of the traveled part of the 
higlnvay come over near to the ditch bank on that 
page 25 ~ side? 
A. It comes closer in there, yes, sir. 
Q. The ditches arcn 't deep there, are they? 
A. No. 
Q . .A.11d from the hard surface, which you say is 16 to 18 
feet wide, it just .gradually rolls down into what you call a 
drain or small ditch 7 · 
A.. Drainage ditch or drainage gutter; more like a gutter. 
Q. Now, 1\fr. Fleet, how long have you been an engineer? 
A. Since 1906. 
Q. You have done right much work in Henrico Oounty in 
the section involved in this section, have you not? 
A.. Yes, Sir. 
Q. You used to work with Mr. T. Crawford Redel when 
he was county surveyor? 
A. Yes, sir. 
Q. Can you tell these gentlemen of the jury what is the 
distance from R-oyal's filling station to the intersection of 
N or,vood A venue nnd Second Street Road~ Royal's filling 
station is located at the corner of U. S. Highway No. 1 and 
Norwood A venue. 
A.. It is about 1.7 miles. 
Q. Now can you tell or have you a record before you of the 
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distance from Royal's filling station and1U. S. Highway No. 1 
east to Chamber layne A venue, then sortth on Chamber layne 
A venue to the fire house, along· the street that runs 
page 26 ~ by the fire house to Laburnum Avenue, following 
Laburnum Avenue out to Second Street Road where 
it intersects with Meadowbridge Road and turning left to Nor-
wood A venue and Second Street? 
A. I think I can give you that. I n1ake: that 3.92 miles. 
Q. What is the distance from the inter~ection of Laburnum 
A venue and Second Street Road up to Norwood Avenue and 
Second Street Road 1 
A. To Norwood A venue it is 1.3 mile~. 
Q. What is the condition of the road from Laburnum Ave-
nue and Second Street Road back tow~,trds the :fire engine 
house compared with Second Street Road and Norwood Aye-
nne, which you admitted was of the same construction? -In 
other 'vords, is Laburnum Avenue and!. the street running 
from Chamberlayne over to it a hard surfaced road or not~ 
A. Yes, sir. · 
RE-DIRECT EXANIINATION. 
Bv l-Ir. Evans: 
·Q. ~fr. Fleet, will you state whether or not that picture is 
an accurate reproduction of the vie·w at the intersection 
shown on your plat marked Exhibit "A'~ opposite the inter-
section of the private road as shown on the blueprint~ 
A. This picture shows the intersection looking in 
page 27 r a northeasterly direction. 
I 
Bv Nir. Bren1ner: 
··Q. Northeasterly; is that towards Ellerson? 
A. Yes. This pole and this tree here al··e this pole and tree 
here on the plat. 
By 1\'Ir. Evans! , . 
Q. Are they shown on the right side oii the picture? 
A. Yes, sir. This pole dow~ her~- j . 
Q. The pole show·n at the nght s1de of the p1cture? 
A. Near the right side is the pole marl~d pole on the right 
side of the blueprint on the north side of ~econd Street Road. 
~{r. Evans: I offer this picture in evitlence and ask it be 
marked "0". 1. · 
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Note: Filed and marked Exhibit '' C' '. 
page 28 ~ (Exhibit "C" filed wl.th manuscript in the 
Clerk's office.) 
page 29 r Q. I hand you another photograph and ask you 
to state whether that is an accurate picture of the 
same intersection and in which direction it is Y 
A. This is a picture of this intersection ·with your back 
towards Ellerson looking towards Ginter Park, 'vhich would 
be in a southwest direction, and the tree shown on the right 
side of the picture is this tree near the entrance marked 
private road .. 
Mr. Evans : I offer this picture in evidence and ask it be 
marked ''D". · ··, 
Note: Filed and marked Exhibit "D". 
page 30 ~ (Exhibit "D" filed with n1anuscript in the 
Clerk's office.) 
·page 31 ~ RE~CROSS EXAMINATION. 
By Mr. Bremner: 
Q. In one of my questions I referred to a tree which I 
thought was an ash. What is the distance from the cedar 
tree to the gum or ash tree f 
A. That tree that was mentioned first as a gum I think is 
an ash tree. It is 22~t'2 feet from the cedar to this tree. 
Q. Which one is nearer Elierson 0( 
A. The cedar tree is nearest to Ellerson. 
Q. I have asked you about the distance, I believe, from 
· a certain pole to those trees? · 
A. Yes, sir. 
Q. What distance is that pole from the entrance to A. R. 
Scott's residence ? 
A. The distance from that ·pole to the Iiear side of the en-
trance to 1\IIr. Scott's property !s about 172 feet. 
RE-DIRECT EXA:M:INATION. 
Bv Mr. Evans: 
"'Q. I might ask you this-it might become important-to 
state what is the number of feet from the extreme point 
I 
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shown on that blueprint of Second Street Road 
page 32 ~ on Exhibit "A"? 
A. To where? 
Q. The extreme points shown on yourl blueprint from end 
to end on Exhibit "A''. : 
A. ],rom end to end I coyer 490 feet of road. 
Witness stood aside. 
page 33} J. W. SADLER, . 
a witness introduced in behalf. of the plaintiff, be-
ing- first duly sworn, testified as follows: 
DIRECT EXAJ\:IINATION. 
I 
Bv }lr. Evans: 
"'Q. Please state your full name. 
A. Julian vV. Sadler. 
Q. "That is your position 1 
A. Police officer, Ifenrico County. 
Q. How long have you been a police officer of Henrico 
County1 . 
.A.. Since September, 1926. . 
Q. You were a police officer then on July 29, 1936, were 
~you not~ 
.. A. Yes, sir. 
Q. N 9W, n{r. Sadler, in your capacity as a police officer 
of Henrico County did you go to the scene of an automobile 
accident on Second Street Road sometime in the night of 
July 29th or early morning of the 30th of July, 1936? 
A. Yes, sir, I did. : 
Q. Did you make any notes f :I 
A. Yes1 sir. Q. I;ave you your ,notes wi~ yort? 
page 34 ~ A. "Yes, su. I 
Q. I ask you to refer to you · notes and refresh 
your 1nemory as far as necessary in ord . r to answer these 
questions I am going to ask you. vVha : time did you get 
there? 
A. I was called on the radio at 1:15 in the morning-1 :15 
A. J\1:. . 
Q. Where were you when you were call~d 7 
A. I don't ren1e1nber exactly where I was. The only thing 
that I know I was sommvhere in this west 1end, but I couldn't 
say just exactly where, whether I was n the highway or 
• I 
jji~- . ...:: 
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Broad Street Road, but I was somewhere in this neighbor-
hood. 
Q. Anyway, you went in an automobile, I supposeY 
A. Yes. 
Q. Was anybody in the automobile with you! 
A. Yes, sir, Officer· Hedrick was with me at the time. 
Q. Is he a police officer of Henrico County also 1 
A. ·Yes. 
Q. Did you go directly to the place where the accident 
was? 
A. Yes. 
Q. What did you find when you got there? 
A. I went to the scene of the accident where the accident 
occurred and found an Oldsmobile coupe that had been 
wrecked there on the road and it was just in the bend on Sec-
ond Street Road and you could see a skid mark 
page 35 r starting on this bend which went over to the left 
of the road and cut back across the road into a 
he~ge which would be on Judge Moncure's property-
~fr. Bremner: If Your Honor please, he can describe what 
he saw; I want hin1 to describe the marks, but he can't say 
what made them. 
The Court: .Just tell what marks you found there and 
where you traced them. 
A. (Continued). Well, the skid marks started kind of you 
might say entering into the bend of the road, followed across 
to the left. of the road, back across the road, striking the 
hedge on the right-hand side of the road; then the car turned 
sideways-
Mr. Bremner: If Your Honor please-
The Court: ~fr. Sadler, don't say that the car turned side--
ways. Just trace the skid marks; trace them from in the 
bend to one. side of the road and then back to the hedge and 
then go. on with the skid marks and leave out the car . 
. ~fr. Evans ~ I think I can simplify it\ by one question. 
Q'. l\Ir. Sadler, when you say the left side of the road and 
right side. of the road do you mean going from Richmond to 
Ellerson or coming from Ellerson to Richmond 1 
page 36 ~ A. I tnean going· from Richmond. 
Q. To Ellerson? 
A. Yes. 
. i 
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Q. Now just tell about the skid marks. . 
A. The skid marks started,. as I said, 1n that bend just en-
tering this curve and the car skidded fQr 65 steps, then the 
skid marks turning .sideways you couldl see the· four marks 
<>f a sideways _skid for 13 steps; then it began in a roll. You 
could see the ma.rks in the different spots on the road down 
over in the :field back on the left side. 1 
Q. Mr. Sadler, what do you mean by so many steps? How 
far is a step 1 Why do you put the distance in steps instead 
of feet? 11 
A.,. Well, I just took it in an ordinary walking step,. which 
is approximately 2;~ feet each. I 
Q. Are each of the steps you .have ju~t given. in distance 
to be figured at 2% feet per step 1 : 
A. 2 foot and a half each. , 
Q. Now where was. the car when you got there·f 
.A. Sitting out in the· field on the left ~ide of the roa(l 
Q. Going from Richmond~ ' 
.A. Going from Richmond. 1 . • Q. Was all o-f the· car in tpe field on the left · 
page 37 ~ side of the· road going from Richmond~ 
A. The rear left wheel was isitting on the· ditch 
o:f the ro~d; that is, the left rear whee·li, a:nd the: front out 
in the field. , i 
Q. Now what kind of automobile was 'it, Mr. Sadler? 
A .. ..An 0ldsmobi1e coupe. 
Q .. WaA anybody there· when you arrive~ at the scene of the 
accident? . 
A. Yes, there '\vas four or five people tJ1ere. I don't know 
who they "\vere. There were some white people there: and 
some colored people. Of couxse,. the·: oooupants; of the car 
had been taken away, alrl g·o:ne, but I wduTd say five or ·six 
people standing. aro.und, some· whiie· an~ some color-ed. I 
didn't know any of them.. j Q. Was. the· automobile damaged¥ 
A. Yes, sir;. in terrible shape. · 
Q. "\Vha t damage didl your see,. irf any 1 
A. The car was bent up mighty bad, I tl ink; in fact, I know 
it was. The hood was bent, the radiator, te rumble seat wa;s: 
bent al-1 Oitidi o£ shape,. in a terrible sha e ;: all the· eorners 
bent up of the rumble seat where the· co . er.·s of the: rtunble· 
seat, you know, 'vhere· it would sit up; .~ol1ner.s· bent down 
in this. way.. The, rumble seat was twi~ted around to t)le 
side; bent in a mighty bad shape. 
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page 38 ~ Q. vV as the top up or down? 
A. The top was down. 
Q. Had it been da1naged 1 
A. The top? 
Q. Yes. · 
A. No, sir, I don't think the top was dan1ag·ed. 
Q. Mr. Sadler, diu you see anything in that car or about 
the car which wasn't normal to be on an automobile? 
A. Not that I recall now. 
Q. Did you see any dirt on the carT 
A. No, there was nothing at that time of the year-all 
through the country everywhere was terrible dry; just the 
dust a car would ordinarily pick up traveling over a high-
way. 
Q. Did you see any hair on the carT 
A. Yes, sir, on the rumble seat on one corner. .As I just 
said, where the ru1nble seat bent down, the corner of the 
rumble seat bent down in this form, it was a bunch of hair,. 
probably hair pulled out of son1eone's head caught between 
this piece bent down and the back of the cushion on this 
·rumble seat. 
Q. Was that human hair or not? 
A. Yes, sir, it was. . . 
Q. Did you or not see any blood about the carY 
page 39 ~ 
leading. 
11r. Bren1ner: Now, if Your Honor please-
The Court: Objection sustained; the question is 
By 1\1r. Evans : 
Q. Did you see anything else 1 
A. I don't recall anything else you could see unusual about 
the car at the time, n1ore than as I just stated the way the 
car was wrecked. That is the only thing- I recall. 
Q. l\'lr. Sadler, I hand you the blueprint marked Exhibit 
''A'' "rhich has been introduced in evidence and ask you if 
you Imow what that blueprint reproducesf 
A. Yes, sir, this is the scene of where the accident took 
place. 
Q. Now do you notice what is stated on the blueprint on 
your left band, these words? vVhat are they1 
A. '' 'l1o Richmond and Norwood Avenue.'' 
Q. And what is stated at the farther end near your right 
hand on that exhibit~ 
A. ''To Ellerson.'' 
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Q. vVill you please state to the Court !and jury where the 
car was when you got there and indicate pn the blueprint the 
point where vou found the car? : 
A. I can't state exactly as to the spot the car was. Right 
down in this end here there is a marking of a pole. 
pag-e 40 r I couldn't say the car was on that side of the road 
-which side of the pole it was I can't say, but 
it was right down at that point, right down there where it 
is n1arked pole, but which side of the pble it was-! mean 
the side up towards the bend or towarQ.s Ellerson I can't 
say, but it was sitting- right in the field there right close to 
that pole. Now which side of the pole it :was I don't remem-
be~ : 
Q. The pole to which you are referring· is the pole n1arked 
on the left side of the blueprint going tqwards Ellerson by 
the word pole~ , 
A. That is right. 
Q. Thv.t is the point where you found the car 1 
A. Yes. · 
Q. I will ask you to put a inark at the point as closely as 
you remember it where the car was and ;showing the direc-
tion in which it was facing. 
A. I would say ordinarily the car was sitting-the right 
rear wheel on this ditch here-the car was sitting out in this 
field. in this manner here. 
Q. I ask you to Inark that in the 1niddlc with the 'vord 
"car" to indicate it. 
Note: Witness does so. 
Q. VVhicb is the rear of the car as shown by that 
page 41 ~ n1ark 1 : 
A. The rear is sitting to the road. 
Q. Put "R'' there. 
Note: vVitness does so. 
Q. Please n1ark on this blueprint "~here ~be first skid marks 
were, going f'ron1 Richntond towards Ellerson. 
A. I an1 just going to nwrk a little crosb 1nark here in the 
road. I wonld sav the skid n1ark starte~ about there. 
Q. \Vas that skfd 1nark on the right, m~tldle or left of the 
highway going towards Ellerson ~ 1 
A. It started about the center of the rdad; the skid mark 
started j nst about the center of the road. 
~~·.! ..•• 
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Q. Then where did the skid mark go? Just trace it on 
the blueprint. ~ 
A. The skid mark followed across bearing over in here like 
across he.re, right over next to the ditch-
Q. F. or the direction g·oing towards Ellerson? 
A. That is i.t; coining back across this road; then the skid 
started in this way with four n1arks down through here, went 
for a distance that way; then it began with this rolling, 
catch a spot here, a spot here, a spot on like this and so on. 
1\'Ir. Bremner: \iVe object to that part of the answer. 
The Court: Objection sustained as to that part 
page 42 ~ about it rolling; the part describing where spots 
were is admitted in evidence. 
By Mr. Evans: 
Q. As a matter of fact, you weren't there and don't know 
whether it rolled or not, do you? 
A. No, sir. 
Q. But these marks you have put on the blueprint, did you 
or not clearlv see them? 
A. Yes, sir. just . as clear as anything in the world. You 
could see spots here that different pieces of the concrete or 
different points would be dug out at different places in. the 
road; that is, the nmcada1n part of the road dug out. 
~Ir. :bivans : For the purpose of the record I ask that the 
record show that the 'vitness has n1arked on Exhibit "A" 
introduced ·with l\i1·. Fleet's testimony the skid marks and 
other indications of the accident which he· lias testified to, 
using a l,lack pencil for the purpose. 
Q. 1\'Ir. Sadl~r, what kind of highway was that at that point 
at that time? 
A. You mean what kind of material used on the highway¥ 
Q. That is all rig·ht, if you know that. 
page 43 ~ A. It is what they determine as a macadam 
work; it is gravel and tar. 
Q. vVas it or not a smooth surfaced highway at the t.in1e 
tl1is accident happened f 
A. Yes, sir. 
Q. Do you know how wide the macadam was at that point 
at that time? 
A. I think n1aybe I can tell you. (Witness examines notes.) 
-l 
.. ·I 
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The roadway along where the accident happened is 7 steps 
wide. I 
Q. And those are still 2¥2 foot steps 1 
A. Yes, sir. 1 
Q. So that would be about 17lh feet? 
A. Yes, sir. , , 
Q. Did the roadway at that point and: that time have any 
shoulders or not adjacent to the smooth paved highway2 
.l\ .. Yes, sir, there were shoulders the~e. 
Q. 'V'hat kind of shoulders 1 
A. Dirt shoulders. 
Q. How wide were they 1 
.A .• Ranging fr01n around 2 to 3 feet, ~omething like that; 
not over 3 at any point and I don't think under 2 at any 
o t I pom. . • 
Q. Were they or not on both sides of the road? 
page 44 } A. Both sides of the road. 1 
Q. At that tin1e in the performance of your du-
ties as an officer of .Henrico did you or
1 
not have to. travel 
that road from thne to thne, that very road 1 
A.' Yes, sir. I 
Q. How often had you been over that rpad within the week 
l)l'ior to the night of this accident~ ; 
A. Within the week before the accident f 
Q. Yes. I 
A. I couldn't say at all; couldn't say ii had been on that 
road at all inside of the week before. 
Q. llo'v soon prior to the accident had you been over it! 
A. Vv ell, I couldn't answer the question. I would have to 
refer to records at the office to find out because the onlv 
thing would call me there would be some business and I wa·s 
over there in regard to some of the hom~s in that neighbor-
hood about some stolen chickens and thaf. is the only time I 
recall being there. Just at what time th~'t was I would have 
to refer back to the office. · I 
Q. \Vhen you went to the scene of the accident that night 
did you go along Second Street Road fr~m the direction of • 
Richmond or from the direction of Ellerson? 
A. vV e 'vent from the direction of Ridbmond. 
Q. Please state 'vhether or\ not you had any 
page 45 ~ trouble or difficulty of any kind in driving your 
automobile around that particular curve when you 
got there? · 1 
Thir. Bremner: We object, if Your Hondr please. 
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The Court: Objection sustained. He can testify as to the 
road. 
lVIr. Evans: I wish to note an exception. The reason for 
asking the question is because of the statement made in the 
opening statement of 1\IIr. Bremner as to what he would at-
tenlpt to prove as a defense in this case. However, I will 
ask this question-
l\ir. Bren1ner: If he feels that way about it, we will with-
draw the objection. 
The Court: All right. Objection 'vithdrawn. 
l\ir. Brmnner: vVith the understanding we will put similar 
testirnony on, we withdraw the objection. 
By lVIr. Evans: 
Q. Please state 'vhether or not you had any trouble or dif-
ficulty of any kind in drhring your automobile around that 
particular curve when you got. there 1 
A. No, sir, I didn't. 
Q. I should say w·hen you got there that night. I would 
like to be certain about it. Would your answer be-
page 46 ~ the same 1 
A. Yes, sir. 
Q. lVIr. Sadler, how \vas that curve at that time constructed; 
not material, but manner; the form of the road? 
A .. You 1nean in what forn1 'vas this curve built1 
Q. Yes, sir. 
A. '\Vell, the curYe is built-was at that particular time 
just as the average roadway is; it is built for anyone to gradu-
ally take the curve, as you find the average road\\ray to to-
day; on the outer side of the curve which you go into a 
curve there that rises a little on that side and lower on th~ 
inside. 
Q. Rises on the outside g·oing from Richmond f 
A. Yes, sir. 
Q. And lower on the inside going fro1n Richmond¥ 
A. Yes, sir. 
Q. vVhat is a curve like that called, do you knowT 
• A .. You rnean what angle? 
Q. No, I don't n1ean that. Thqt is· all right. ~Ir. Sadler, 
do you know how the road was forrned within a space of 100 
feet before reaching the curve going frmn Richrnond? 
A. Do you mean as to the build of the road? 
Q. Yes. 
A. vV ell, the roachvay rurming back through 
page 47 ~ fron1 Norwood Avenue; in fact, continuing way 
back this other way where the roadway was fairly 
• I 
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straight, is built just as the average road, rounded up as the 
averag·e roadway is throughout the Stat~; not anything dif-
ferent to that road or any other· road I know of at all; just 
rounded up as the average roadway is.! \Vhen it comes to 
this point they raised the outside of thi~ curve and lowered 
the inside. 1 
Q. Is that condition with respect to t~e roadway beyond 
the curve the same us before the curve going from Richmond 
or do you know¥ 1, ' 
A. It comes back normal as the ordinary roadway as pass-
ing this curve; cornes back to a practidally level roadway. 
Of course, the lay of the ground arou1id these curves-in 
other words, along the roadway not only in curves but any-
where has something to do with it. : 
Q. Now going fron1 Riclunond to the point where this ac ... 
cident happened what kind of roadway i~ it with respect to 
curves and· hills or straightaway~ Is ithe road perfectly 
straight or -are there curves and hills¥ 1 
A. No, sir, it is not. That road has a lnighty lot of bends 
and curves in it; that is, the Second Str~et Road. - Now you 
take further back and leading in here-this blueprint doesn't 
show where Norwood A venue hits, which would 
page 48 ~ b~ back in her~; ~rom th~s poif'. t in. here and run-
ntng on back It Is practically straight· back pos-
sibly, I would say, for about two squares or something of that 
kind on this side of Norwood A venue. \ 
Q. Now when you get two squares, as I you say, from the 
point on Exhibit ''A'' n1arked private road towards Rich-
mond do you con1e to another road or ~ot or intersection SJ 
A. Not from Norwood A venue where it comes into Second 
Street Road. Then you con1e on down ab.d you don't strike 
. any private roads ; you continued dow~ in ·Second Street 
Road whioh comes dowu a long steep hillJ 
. Q. At the point where-· ~~, . 
Mr. Bren1ner: vVe accept as true the :statements of Mr . 
. Charlie Fleet when ~Ir. ·Evans put him o , if that will save 
any time. \Vhether it is right or wron , 've are going to 
~:~;. :::n:~r. : 1::: :o t::~:e:::n s::e tJ::~e, s:::o t:; 
weren't b·ue. r 
1\'[r. Bremner: I didn't mean that. I I mean if Air. Fleet 
l1as. gone into th~t we will accept it as co~rect. I am simply 
try1ng to save t1me. 
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page 49 ~ CR.OSS EXAl\IIINATION. 
By :Mr. Bremner: 
Q. ·"Vhere are the notes in that book of yours f 
Note: vVitness hands notebook to counsel. 
Q. vVhen you began your testimony 1\'Ir. Evans said that 
you could take out your book and refresh your memory and 
you took out your book and looked down at it. Is there a single 
note in that book sho-wing anything about skid n1arks, trees, 
hedges, openings, private roads or anything else 1 
A. I don't see where it 'vas necessary to make any nota-
tion of any private road. 
Q. You understood n1y question or 1\ir. 'Villiams will read 
it to you again. 
(Question read.) 
A. Yes, I have got information here that I needed for the 
accident. · 
Q. Did you understand n1y question1 Have you a single 
measuren1ent in that book'¥ 
A. Yes, I have the nwasurement of all the skid marks and 
the width of the road. 
Q. vV11at else1 Read what you have in that book. 
l\fr. Evans: If Your Honor please, I don't know what the 
witness has in his notebook. It is his own private 
page 50 ~ book, I suppose, that he makes in thP. performance 
of his duty; I haven't introduced it or offered it. 
fie has a right to refer to the notes n1ade when he records 
events that he sees. 
The Court: I 'vill allow counsel to cxanune hin1 from that 
book, but cannot allow the book to be read into the evidence. 
I will allow any pertinent question based on counsel's look-
ing at the notes. 
Bv ~:Ir. Bremner: 
~ Q. I will ask yon this. 'Vhy is it that those notes you have 
in that book-when were those notes Ina de? 
A. The ni~·ht of the accident. 
Q. vVhen ~as the accident? 
l\ .. . July 30, 1936. 
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Q. vVhy is it that on the page befor~ that, dated August, 
that you have accidents that from the :Writing· in that book 
ou previous pages happened after this? Why is that Y 
A. That could be done very easily. I might have turned 
over a page in a hurry or turned over h~o or three. 
Q. If you know the reason I am asking you why it is that 
.accidents tl.Jat happened after this one ~re on y.our book be-
fore this one f 
A. Not one thing, unless I grabbed it and turned 
page 51 } over two or three pages. ! 
Q. Just happened to grab it? 
A. I don't know of anything different~ I have a lot of no-
tations .in 1ny book the same way. i 
Q. Now you don't n1ean to say when these skid marks 
started that the automobile wasn't somewhat to the right 
of the center of the road, do you 1 
A. I won't argue that question. I stiid as near as I re-
menlber it was about the center of the :road. It mav have 
been a little n1ore to the right than to tile left I didn't say 
that. I said about the center of the road. 
Q. Now you said Officer ~edrick was 'with you~ 
A. Yes, sir. 
Q. Is l\'Ir. IIeclrick here today¥ ! 
.1:\.. I haven't seen hin1 this 1norning .. 
Q. Did 1'Ir. Hedrick 1nake notes on that nightY 
... ~. Yes, he has smne notes, too. ' 
Q. I know he has son1e. I run asking you did 1\:fr. Hedrick 
1nake son1e notes that night~ I 
A. Yes, sir. 
Q. How nw.ny n1en were there when you got there? I 
A. I don't know. There were five or six standing· around. 
I didn't know a11y of thmn; didn't kno''l~. who any of thetn ' 
'vere. Q. Do you ·know 1\tir. Sledd and 1\{r. Brooke? 
page 52 ~ A. No, sir, I don't. 
Q. By the way, you said th[ top was down on 
that car·¥· 
A. Yes, sir. 
'Q. And it wasn't burtT, 
A. I said I didn't remen1ber of it bein hurt. I think the 
top was down and laid back behind tlj~ seat, I think. I 
'vouldn 't be positive of that. 
Q. Yon remember about hair on the r;nmble seat and all 
those holes. Now tell the jury whether or not the top was 
down on that car. 
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A. If it was any top on it at all, it was down. 
Q.' That is your recollection~ 
A. Yes. 
Q. You did say in answer to 1\{r. Evans' question that the 
top was down and back and it wasn't hurt. Didn't you tell 
~Ir. Evans that? 
A. I think I did. 
Q. Well, you don't 'vant to change that, do you 1 
A. I am not apt to chang·e anything. Of course, I don't 
remember particularly about the top. 
Q. vVhat I mean about changing it do you want to ex-
plain your answer to Mr. Evans' question at all? Do you 
still say the top was back and down and wasn't hurt? 
· A. As well as I ren1ember the top, it 'vas down,. 
page 53 ~ but I couldn't say positive. Lots of cars you can 
take the top off. It might have been taken off. I 
don't remember because I didn't take special notation of the 
top. 
Witness stood aside .. 
page 54~ !1:ISS J\riARCELLA DENISE ~IAYNARD, 
a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Evans: 
Q. Miss Maynard, will you please state your full name f 
A. Marcella Denise ~Iaynard. 
Q. How old are you t 
A. Eighteen. 
Q. What is your addressf 
A. 105 West York Street. 
Q. Miss 1\{aynard, on the night of July 29, 1936, were vou 
in an automobile with Nir. Yorke or not? .. 
A. I 'vas. 
Q. Do you know l\fr. Yorke's full name f 
A. No, I don't; just John Yorke. 
Q. Is lu! this gentleman sitting here (indicating defend-
ant)¥ 
A. Yes, sir. 
Q. How long have you known-or had you known Mr. 
Yorke before that night? 
A. I had never know·n him before. 
I' 
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Q. I-Iow did you happen to ~eet him that night~ 
pag·e 55 ~ A. I n1et him throug·h Charlie Cottle that was 
my date. T-Ie introduced him Ito me that night. 
Q. Where were you introduced to l\1r. Yorke~ 
A. In the car. 
Q. vVhere was the car f 
A. Parked in front of n1y house. 
Q. "\Vlwre was 1\{r. Yorke? 
A. He was sitting behind the wheel of the car. 
Q. vVa;3 there an.yone else in the car "fhen you got there 
but 1\tir. Yorke and lVIr. Cottle? 
A.. l\fiss 1\tiason was sitting with l\:Ir. Yorke in the front 
seat. ' 
Q. vVhere was J\liss 1\tfason sitting~ . 
A. She was sitting on the right-hand side in the front seat. 
Q. This happened in front of your honse? 
A. Yes. 
Q. What time did these young people pome for you, Miss 
Maynard~ 
A. About ten or quarter past ten. 
Q. Did you or not get into the car~ 
A. Yes, I got into the car. 
Q. In what part of it did you get¥ 
A. I got in on the left-huncl side of the 11un1ble seat. 
Q. Was anybody else in the rumble seat T . 
A. 1\ir. Cottle. 
page 56 ~ Q. And he was on your right~ 
.A. Yes. 
Q. Now when you drove away from your home who drove 1 
A. 1\ir. Yorke. 
Q. Andl\iiss l\Iason was still sitting beside him in the front 
seat f · ·~ 
A. Yes, sir. 
Q. Do you reu1en1ber, l\Iiss 1\iaynard, w]at kind of automo-
bile it was 1 · . 
A. It was an Oldsinobile. 1 
Q. Do you remen1ber the type 1 
A. Oldsmobile Six, I think it was; conv rtibl<1 coupe. 
Q. Do you know whether it was a new!.r old car 1 
A. ,F.rmn all appearances new. i 
Q. Now fron1 your house where did ~Ir 1 Yorke drive? 
A. He drove up to Cha1nberlayne Ave ue and picked np 
1\Ir. Lutz-rather, let thmn know that w · were there-Mr. 
Lutz and 1\fiss l{ilby. 
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Q. Incidentally, the street where you live is in what part 
of Richmond f 
A. Northside. 
Q. Where were :J\IIr. Lutz and :J\IIiss IGlby T 
A. They were up on Chamberlayne Avenue at the corner 
of Brookland Park Boulevard and Chamberlayne. 
Q. Were they on the street or in a carY 
page 57 ~ A. They were in a car. 
Q. Do you know who was driving that carY 
A. Mr. Lutz. 
Q. When ypu got there what was done? When you got 
to· the point where l\fr. Lutz and Miss Kilby were what was 
done? · · · 
A. We just told them to follow us. We stopped to let them 
know we were there. 
Q. Who told them that? 
A. I don't remember. I think ].{r. Yorke did. 
Q. Did yon know ]\lfiss Mason before this night? 
A. No, sir. 
· Q. You met her that night for the first time, toot 
A. Yes, sir. 
Q. Did you know ~Ir. Lutz or Miss Kilby prior to that 
night? 
A. No, sir. 
Q. The only one you knew before that night was J\.fr. 
Cottle? 
A. Yes. sir. 
Q. Froin the point where you n1et ~Ir. Lutz and Miss Kilby 
waiting in their car, from that point where did you g-o 1 
A. We went to the "\Vigwam. 
Q. Where is that? 
A. On the Washington Highway. 
Q. How far from Richmond, do you know? 
A. Well, it is almost to Ashland. 
. Q. Now do yon know whether it is on the right 
page 58 ~ or left side goi:pg to,vards Ashland? 
land. 
A. It is on the right-hand side going to Ash-
Q. "\V'ho drove to the Wigwam? 
A. Mr. Yorke. 
Q. When you g·ot to the Wigwam what was done~ What 
did yon do there T 
A. Well, first they mixed a highball and then we danced. 
Q. Who mixed the highball Y 
A. I think ~1iss l\iason mixed them. 
I 
j 
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Q. Did you drink anything yourself? I 
A. They mixed me one and I took a sip or two, but I don't 
drink and I just took one to be sociable~ 
Q. I didn't hear your answer. I 
A. I said I don't drink, but I took a highball just to be 
sociable; I just took a sip or two. ·, 
Q. Is that all of it you drank, just a sjp or two? 
A. Yes, that is all. 
Q. Did you or not drink enough to fe~l it? 
A. Oh, no, I didn't feel it. : 
Q. :Nfiss M·aynarcl, what did you all ~b there Y What did 
you decide to do, if anything! : · . 
A. Well, we danced and there were • some other friends 
the.re and we talked with them; that is about all we did . 
. Q. You say that you met some other people there? 
A. Yes. 1 
page 59 ~ Q. How many others were there? 
A. I am sure it was two c<)uples in a booth in 
back of us. 
Q. vVho introduced them to your party' 
A. ~Ir. Yorke, I think. 
Q. Did they or not join you? 
· A. Yes, they joined us. 
Q. Do you know ·whether or not they' had any drinks ·at 
the table? 1
1 
1\.. At our table? 
Q. Yes. 
A. Yes, they had some drinks at our 1table. 
Q. You ~aid that you danced there? · 
A .. Yes, sir. 
Q. How many dances did you dance? 
A. Three or four. I 
Q. vVith whom did you dance? I 
A. I danced with Mr. Yorke and ~Ir. <l'ottle. 
Q. Did l\fiss 1\fason dance f 
A. Yes, ].\Hss 1\tfason danced, too. 
Q. With whom did she dance f . 
A. I think she danced with 1\fr. Cottle and Mr. Yorke. 
, Q. How long did you stay at the 'Vigwrm? 
A. We stayed about two hours. 
Q. What time did you leave there? 
A. It was about twelve-thirty or quarter to one 
·page 60 ~ when we left. ' 
Q. NoW1 J\fiss Maynard, did ~you see Mr. Yorke 
talm any intoxicating liquor there? 
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A. Yes, I saw hin1 take a highball. 
Q. Do you know how much liquor was in it Y 
A. VVell, the usual amount for a highball. 
Q. Do you know what the usual amount for a highball is! 
· A. I am not a n1ixer myself; I wouldn't know. It is about 
that 1nuch in a glass (indicating). 
Q. Anyway, you pour some whiskey in a glass and put 
smnething else with it Y 
A. Yes, ginger ale and ice. 
Q. Now when you all left there where were you going1 
Where were you leaving there to go¥ 
A. 'vV e were going to get something to eat. 
Q. Do you know who 1nade the suggestion that you go 
somewhere to eat'? 
A. I think lYir. Yorke suggested going to get a barbecue. 
Q. 'vV as the place to which you were going named in your 
presence¥ 
.A. No, I didn't know the name of it. 
Q. Did ~Ir. Yorke state where it was in you.r presence7 
A. No. I didn't know where it was until later on. 
Q. Now in what car did you leave the "\Vig"\vanl? 
A. 1\ti:r. Yorke's car. 
Q. V\There did you sit when you left there 7 
page 61 r A. I sat in the same position I was in when 
we drove out there. 
Q. Did 1\ir. Cottle also get in that car 7 
A. Yes, sir. 
Q. Where did he sit? 
A. He sat beside me on the right-hand side. 
Q. VVhere was 1\Iiss ~{ason? 
A. She was in the front seat on the right-hand side. 
Q. ·And who drove T 
A. ~Ir. Yorke. 
Q. ~Iiss J\iaynard, was .M:r. Yorke under the influence of 
liquor when he left there Y 
A. Not to 1ny knowledge. 
Q. Was he at any tin1e after that to your knowledge un-
der the influence of liquor up to the thne this accident hap-
_pened¥ 
A. No, sir. 
Q. vVhich direction did he drive upon leaving the "\Vig-
wam1 · 
A .. He drove south. 
Q. On what road? 
A. On the \Vashington highway, towards Richmond. 
l' 
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Q. Just tell the jury what route you !took or what route 
lVIr. Yorke took in driving from the "\~igwan1 to the point 
where the accident occurred 1 : 
A. vVell, we can1e south to Richmond and at the 
page 62 ~ Royal filling station we turned !left until we entered 
Chamberlayn~ and then we t~rned right and we 
came down Chamberlayne until we g·o~ to the fire engine 
station and turned left and turned up there until we got to 
Laburnum Road, I think the name or the road is, and then 
we went up Laburnum Road until we e11;tered Second Street 
Road and we turned to the left and the ~ccident happened. 
Q. Turned left on the Second Street Road? 
A. Yes, sir. · : 
Q. Now, Miss 1\faynard, what happened to Mr. Lutz and 
:Niiss Kilby when you left the Wigwam T 
A. They were following us. 1 
Q. In Mr. Lutz' car1 
A. Yes. 
Q. Did you know that night or not whether Mr. Lutz and 
Miss Kilby were familiar with the roads1
1 
around Richmond f 
A. No, .I didn't know, only through ~onversation. 1\Hss 
1\!Iason said they were from New Jersey. I think she said 
they were havirig the party for them. i 
Q. Were any stops 1nade by Mr. Yorke from the \Vigwan1 
to the point where the accident happened~ · 
A. We stopped twice to be sure they were behind us. 
Q. Where did you stop f 
A. We stopped once at Royal's filling station and then . 
again at the fire engine house-Lno, just before we . ' 
page 63 ~ went into Laburnum Road. , 
Q . .And what happened there? 
A. Well we went past Laburnurn Roaq and we backed up 
and waited for 1\fr. Lutz and then we continued on out La-
burnum Road. I 
Q. ~fiss :Nlaynard, how did :Mr. Yorke t·ive his automobile 
after he got into Second Street Road? :. 
A. "\Vell, he gradually gained speed up econd Street Road 
and it 'vas all one continuous series of curves and I noticed 
he was going a terrific rate of speed. I 
Q. What did you do, if anything-, or saty? 
A. Well, the curve before the accident I holloaed to him 
and said: "Johnnie, please don't drive s1o fast." 
Q. Did lVIr. Yorke hear you 1 i 
. .A. "\V ell, I didn't: get any verbal answer, but I thought he 
heard me. I 
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Q. \Vhy do you think he heard you 1 
A. vVell, we had been talking before and he should have 
heard me. .· 
Q. Did you or not n1ake that statement to him in a loud 
enough voice for hitn to have heard you~ 
A. I certainly did. 
Q. Had you had occasion to say anything to him before 
this? 
A. Yes, we talked before. 
Q. Had he heard you before when you tltlked 
pag·e 64 ~ then f · 
A. Yes, sir. 
Q. Did you make the statement you just told the Court 
and jury in as loud a voice as you had used in talking to him 
before then¥ 
A. I said it in a rnuch louder voice. 
Q. ~That did he do, if anything·, as a result of that state-
ment by youf 
A. "\Veil, when I looked for the answer I saw him talking 
to Miss Mason. 
Q. Do you know what he said to her 1 
A. No, I do not. 
Q. Then what happened 1 
A. It was then I felt that he had lost control of the car. 
Q. And then what happened? 
A .. Well, I heard screeching of the tires and the car swerv-
ing· from one side to the other on the road and then I don't 
. remember anything- else, don't remen1ber the car turning 
over. 
Q. \V ere you or not injured? 
A. I was. 
Q. 1\Hss 1\faynard, do you drive an automobile? 
A. I do. 
Q. How fast was l\fr. Yorke driving his automobile when 
you made the staternent to him: "Johnnie, don't drive so 
fast" f 
~Ir. Bremner: If Your Honor please, I don ~t 
page 65 r know whether to object to this or not. I think it 
ought to be shown ·what experience she has had, 
if any, in driving. 
The Court : She said she drove. You can ask how long· 
she has been driving. 
1\fr. Bremner: I rnean prior to the time of the accident. 
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The Witness : I have been driving t~o or three years. 
Bv 1\ir. Evans : 
·Q. Prior to the accidentT 
A. Yes. . : 
Q. How fast was 1\ir. Yorke driving his automobile when 
you made the statement to him: "J ohllnie, don't drive so 
fast"1 
A. Well, I 'vould say 59 or 55 miles an hour. 
· Q. Did he or not slow down after you made that statement 
to him? 
A. No, sir. 
Q. Did you or not have an opportunity to do or say any-
thing more before this accident began Y 
A. The accident was almost instan,taneously, it happened 
so quickly. 
Q. After what you said~ 
A. Yes. 
Q. Was 1\fr. Yorke going as fast as you have 
page 66 } testified lie was when you made the protest at the 
time when be got to the point where the accident 
beg-an? · 
~fr. Bremner: She said it happened inst8Jltaneously. 
The Court: Objection overruled. I don't know what the 
witness means by instantaneously. ' 
A. "\Veil, when I 1nade my protest I was so flustrated it just 
seen1cd a very short while until the accident occurred. 
Q. vVas he going- as fast when the accident occurred as 
he had been going- when you made your protest 7 
A. Yes, sir. 
1 Q. l\iiss l\Iaynard, it has been some question about the top 
of that automobile. Did the automobile tave a top? 
A. Yes, sir. 
Q. vV as the top up or down that night efore the accident Y 
A. It 'vas up. \ 
Q. If the top was up how were you able to talk to Mr. 
Yorke? ,, 
A. vVell, it had a flap in the back of tl1e top and that was 
up. 
Q. Is that a flap covering the opening! in the back of the 
top? , 
A. Yes, sir. 
Q. And that was up? 
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A. Yes, sir. 
Q. So that hole was open 1 
A. Yes, sir. 
page 67 ~ Q. Had the top been in that way all that night 
from the time you got into the car until the acci-
dent happened 7 
A. To the best of my memory I think so. 
Q. Now prior to the time that ~{r. Yorke got on Second 
Street Road how had he been driving·! 
A. He had been driving very well; no cause for alarm the 
way he was driving; ordinary rate of speed. 
Q. Until he got on Second Street Road~ . 
. A. Yes·, sir. 
CROSS EXAMINATION. 
By Mr. Bremner: 
Q. N o,v, 1viiss ~Iaynard, did he begin to speed up as soon as 
he got on Second Street Road¥ 
A. No ; he gradually gained speed on ~econd Street Road .. 
Q. I mean after he turned off, as you say, Laburnum Road 
into Second Street R-oad did his speed begin then to increase 
some? 
A. Yes, sir. 
Q. And after it began to increase at that Laburnum Road 
and Second Street Road, going out in the direction in which 
you were going, he never slowed down at all, did he, up to the 
time of the accident? 
A. Well, there was a g·radual gain; seemed to be more speed 
right just before the accident than any other time., 
Q. Do you t·emember coming down a hill and 
page 68 ~ across a narrow bridge f 
A. Yes, sir. 
Q. Now, 1\Hss Maynard, I am going to ask you some ques-
tions about this liquor. J want you to understand I am not 
criticizing you for tasting that highball. I want you to I\:now 
that before I begin. 1-Hss J\IIaynard, did you go west on Broad 
Street before going out there f 
A. No, sir. 
Q. Who was with Mr. Yorke when you got in the car, if 
anybodyf 
A. Miss ~Iason was in the car with him. 
· · Q. Do you know of your own knowledge whether lEss 
Mason, the plaintiff, went with him up on West Broad Street . 
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A. I don't know. II 
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Q. Did you know there was liquor in the car before you 
got to tl1e Wigwam Y . 
A. No, I didn't. 1 
Q. Did you kno'\v before you got to the "\Vigwam that they 
were having a party for l\{r. Lutz and l Miss Kilby Y 
A. Yes, sir, I knew they were having 'ra party. 
Q. Well, now, who brought the whiskey into the Wigwam, 
do you know? ' 
A. Well, the first I saw of the liquor I think 1\fr. Yorke 
sat the bottle on the table. 
page 69 r Q. Now was that a quart bo~tle or pint bottle? 
A. It was a bottle-
Q. Was it a big bottle¥ 
A. It was a quart bottle, I would say. 
Q. And the liquor wasn't opened until I after you got to the 
Wig,vam, was it? I mean you· didn't open it after you got 
in the car 1 Nobody in your car took a drink from the time 
you entered it until you arrived at the jWigwam; isn't that 
right? 
A. Yes, sir. 
Q. Well, then, wl1at time did you get to the Wigwam Y 
A. About ten-thirty. ! 
Q . .And you left, I believe, about twelye-thirty or quarter 
to one? I 
.A.. Yes. 
Q. Now you all didn't eat anything at the Wigwam, did youY 
.A.. No, sir, I don't think we did. : 
Q . .And 1\tir. Yorke, the driver· of your car, you didn't see 
him eat anything, did you? 
A. No, I didn't. 
Q. You didn't see any of the party eatfithat night, did you? 
A. No, sir. 
Q. And you stayed at the Wigwam up until it 'vas. closing 
time there, wasn't it 1 ""\Veren 't they clos · ' g or about to close 
or do you know Y I 
page 70 ~ A. I don't kn0\1l. ~ Q. Now the contents of the li uor bottle had g·one 
before the time you left the Wigwam, ha n 'f it? 
A. I wasn't looking at the liquor bottle I don't know. 
Q. Well, you didn't see them take any liquor bottle in the 
car, did you? I 
.A. No, I didn·'t see them. , 
Q. Now did you see a pint of the same kind of liquor, a 
pint bottle at any time 1 
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A. No, I don't remember. 
Q. You mean by that you don't ln1o'v 'vhether there was 
more ljquor than the one quart or not, do you? 
A. No, sir. 
Q. These people-I believe you said you ,.met some friends 
out there. Who were they f 
A. Some friends of Mr. Yorke; I think ·he graduated with 
them at school. . 
Q. 1\!Ir. Yorke, I believe you said, took a highball after Miss 
l\£ason fixed it up. "\Vas it 1\1:iss 1\tiason you said poured the 
drink? 
A. I think so. 
Q. After lVIiss lVIason, the plaintiff, poured the drinks and 
:fixed them up you saw lVIr. Yorke, the driver of your car, at 
least take that highball, didn't you¥ 
page 71 ~ A. Well, I suppose he took it; they all had theirs. 
I don't know whether he drank it or not. 
Q. And his friends \Vere drinking beer at the other booth, 
weren't they? 
A. Yes, sir. 
Q. And then they got together and they drank with you 
all, didn't they' · 
A. I don't kno,v. They came over to our table. 
Q. Didn't lVIr. Yorke ai1d you all join them in having drinks 
with them ·when his friends came over there? I am not talking 
about you . 
.A.. They were offered a. drink. 
Q. So you don't know whether his friends took any at the 
table or not? 
.A.. I sa'v them drinking. I know they didn't have wl1isky at 
their table. 
Q. You did see them drinking over at 1\{r. Yorke's table? 
A. Yes, sir. 
Q. I expect 1\{r. Yorke took some drinks 'vith his friends 
whom he met there, didn't he, while they were drinking at 
the table? 
A. I wasn't watching l\{r. Yorke. 
Q. You don't know whether he did or not? 
A. No, sir. 
Q. Now, l\Hss l\{aynard, did l\Iis·s 1\{ason or M:r. Cottle take 
any drinks there? 
page 72 ~ A. Yes, to n1y knowledge I think Miss lVIason 
and :Mr. Cottle both had a highball. 
Q. "\Vbere was the first stop you made when you left the 
Wigwam? 
John L. Yorke v. Margaret Quaint~nce Mason. 63 
!!·iss lJlarcella Denise MaJnard. 
. I 
A. When we left? 
·Q. Yes. 
A. We stopped at Royal's filling station to see if 1\fr. Lutz 
was still following us. 
Q. vVhen was it you first learned that you weren't going 
home direct, but going to some other plaqe ~ 
A. There was something said about eating. I didn't know 
'vhether we were. going home or going for something to eat, 
but when we backed up at Laburnum Avenue a.nd North 
Road then I knew we were going to 1\iechanicsville. 
Q. You knew then you were going to J\.1echanicsville. Don't 
they serve sandwiches and different kinds of eatables out at 
the Wigwam? 
A. Yes. 
Q. So that it wasn't necessary-! n1ea~ when you were at 
the Wigwam if you had wanted to get al).ything to eat there 
you could have gotten it, couldn't you? ' 
A. I don't know. Driving makes 1ne hungry sometimes. 
Q. You mean driving made you hungry; is that itf 
A. It does to me sometimes., 
page 73 r Q. It does to me, too. Whp was the one sug-
gested that they wanted some food after they left 
the Wigwaip. f 
A. I don't remember. 
Q. Did you see other people out there , eating at the Wig-
wam¥ o 
A. I wasn't noticing other people. 
Q. Are you familiar with the roads out there~ 
A. You mean the road we 'vere traveling on~ 
Q. Yes. I mean prior to that night. 
A. You mean the road the accident happened on? 
Q. Yes. i 
A. No, sir, I wasn't acquainted with it. i 
Q. I believe you went out to see the place of the accident 
some time in February, didn't you? I 
A. Yes, sir. 
Q. You wouldn't have known where tl1e
1 
accident had taken 
place had it not been shown to you, 'vould1 you? 
A. I probably could have found it; I Jpn't know. It was 
shown to me; · . 
Q. I mean it was shown to you in Febr ary? 
A. Yes. I 
Q. Who 'vas with you when you went but in February to -
look at the scene of the accident? 
A. 1\fr. Rooke I was with. 
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Q. Any of the other occupants that 'vere in your car on 
that night that'Mr. Yorke was driving¥ 
A. It ·was Miss Mason and Mr. Rooker 
page 74 r Q. Was 1fr. Cottle along with you¥ 
A. No, he wasn't with us at that time .. 
A. You have been back over that road since, I take it Y 
A. Yes, I have. 
Q. How many times? 
·A. Three times. 
Q. Now I believe lVIr. Yorke had a radio in his car, didn't 
he? · 
A. Yes, sir. 
Q. The glass in tl1e door 'vas down on each side, was it nott 
A.. I don't remember about the door. 
Q. It. was a warm night, wasn't it¥ 
A. Yes, sir, it was warm. 
Q. And I believe you stated that the top was up and the 
back of the top or rather of the top curtain between you and 
the front seat was raised; is that right? 
A. Yes, sir. 
Q. The radio was turned on loud enough so those parties 
in the rumble seat could hear it, of course? 
A. ·Yes, we could hear it. 
Q. And it was running and you all were talking back and 
forth between the front seat and the back seat, having a good 
time¥ 
A. Well, we weren't talking so much. We had talked about 
where to go for the food. · 
page 75 ~ Q. Was the radio still running when the accident 
occurred1 
A.. I don't know what was running just before. 
Q. I take it you had on the best music yon could find for the 
occasion, didn't you! 
!!l:r. Evans: I don't know what the purpose of that examina-
tion is-:well, I won't object. 
By Mr. Bremner: 
Q. I take it the music most suitable for the occasion had 
been discovered on the radio and that was playing, was it¥ 
A. Well, I suppose they found the best station they could. 
Q. II ow many drinks did you see Mr. Yorke take Y 
A. I sa'v him take two. 
• Q. How far apart were they~ 
, .- T -
! 
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A. I wasn't timing them, but I ima.gin¢ about half an hour 
apart. : 
Q. It was a. very dark night, wasn't it Y 
A. Yes. ~ 
. Q. And I believe you said before that! the way you judged 
the speed was the way the wind was b~owing in the car? 
A. Yes. i 
Q. That is the way you estimated th~ speed, by the force 
of the wind blowing in the car f ' . . 
A. Yes, and the way the car was taking the curves. 
Witness stood aside. 
page 76 }- C. L. LUTZ, 
· a witness introduced in behalf of the plaintiff, being 
first duly sworn, testified as follows : 
I 
DIRE8T EXAl\tliNATIPN. 
By Mr. Evans: 
Q. ~{r. Lutz, please state your full name. 
A. Chester Livingston Lutz. 1 
Q. What is your position? 
A. I am with the transportation department of the General 
Baking Company. 
Q. Where do you live i 
A. 2515'West Grace. 
Q. Ho'v long have you lived in Richmond? 
A. About two montl1s over n year. , 
Q. Do you remember ''"hat is i he date you rame here 7 
A. 18th of April, I believe. 1 
Q. 1936? 
A. 1937-1936; tha.t is right. 
Q. Do you lrno'v ~fiss Kilby? 
.A. Yes, sir. 
Q. What is her full name? 
.A. Helen ~·lae. 
Q. Where is she from? I 
A. Lakeside Park, Trenton, IN ew Jersey. 
page 77 ~ Q. Where are you from? I · 
A. Oliginally from TrentoJi., New Jersey. 
Q. Had you ever lived in Richmond before .April, 1936? 
A. No, sir. 1 
Q. On July 29, 1936, were you with the party consisting of 
. ' 
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Mr. Yorke, JYliss Maynard, Miss Mason, Mr. Cottle and Miss 
Kilby at the Wigwam 1 
.A.. Yes, sir. 
Q. Had you ever been to the Wigwam before 1 
.A.. No, sir. 
Q . .A.t that time were you familiar with the roads around 
Richmond? 
.A.. No, sir. 
Q. Now, J\IIr. Lutz, how did you happen to be with the 
group that night? 
.A.. I 'vas invited on a party. 
Q. vVho invited you? 
.A.. 1\ifiss JYiason. 
Q. Where was ~iiss Iillby staying at that time 1 
.A.. .A.t JYiiss Mason's home. 
Q. You went there for ~!iss l(ilbyY 
.A.. Yes, sir. 
Q. lio,v did you go V 
A. \Vi th my own car. 
page 78 ~ Q. Who accmnpanied you or who did you accom-
pany? 
A. Miss IGlby. 
Q. She was riding with you? 
A. Yes, sir. 
Q. Did anybody else ride with you? 
A. No, sir. 
Q. What kind of car were you driving¥ 
.A.. '35 Ford V -8. 
Q. Now, Mr. Lutz, what car did the others ride in' 
A. Oldsmobile. 
Q. Do you kno'v who drove it Y 
A. Mr. Yorke. 
Q. Where did you meet ~Ir. Yorke? 
A. At .J\'liss Kilby's home. 
Q. I-Iad you ever known him before that night? 
A. No, sir. 
Q. Had you ever known any of the others except Miss Kilby 
~ncl :Miss J\IIason prior to that night? 
A. No, sir . 
. Q. From ~iiss ~fa son's home where did they go? 
A. "\Ve went down Broad Street. 
Q. Did you go, too? 
A. Yes, sir. 
Q. Driving your car with JYiiss I(ilby in it Y 
A. Yes, sir. 
i, 
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Q. You followed them, did you7 
page 79 }- A. Yes, sir. 
Q. And who drove the Yorke car? 
A. Mr. Yorke. 
Q. Where did he drive to on Broad Street? 
A. The State Store. 
Q. What kind of State store? A. B. C. store? 
A. Yes, sir. 
Q. Did he or not stop there~ 
A. He stopped a.t the first one on BroadStreet, it was closed, 
and then went on down to the other one and it was open. 
Q. Far:ther down Broad? 
A. Yes, sir. 
Q. No\v on·which side of the street did Mr. Yorke stop? 
A. Right side. 
Q. For the direction be \Vas going down Broad f 
A. Yes, sir. , 
Q. Did you stop on that side or the other side Y 
A. I stopped on the other side. 
Q. Did :1\ir. Yorke go in that A. B. C. store? 
A. I didn't see him. 
Q. Did you go ~n there? 
A. Yes, sir. 
Q. Did you get any whiskey in there? 
page 80 t A. Yes, sir. 
Q. How much did you get? 
A. A pint. 
Q. What' did you do \\rith it? 
A. Put it in the car. 
Q. Did lVIiss J{ilby go in there? 
A. No. 
Q. Did she stay in the car? 
A. Yes, sir. 
Q. You didn't see J\,fr. Yorke go in, you sa.y? 
A. No, I didn't see him. 
Q. But that is what he went over there for? 
.l\.. I imagine so. , 
Q. Ho'v did you get from that point back into town-back 
on the Northside? In other words, did yoil follow Mr. Yorke's 
car? , 
.l\.. Yes. 
Q. To what point? 
.l\.. To Chamber layne A venue and Brookland Park Boule-
vard. Q. What did you do there? 
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A. I waited for him to go and get the other couple. 
Q. Why did you "rait there for him to go and get the other 
couple? 
A. Because he thought he could go faster i! we would wait 
there for him because we wouldn't have to be fol-
page 8~ ~ lowing. 
Q. Who thought that? 
A. Mr. Yorke. 
Q. Did he or not say that? 
A. Yes, ne told me to wait there. 
Q. Did Mr. Yorke know or not that you were unfamiliar with 
the streets of Richmond and the roads around Richmond Y 
A. I suppose he knew it. · 
Q. Why do you s~ppose he knew itf 
A. Because he knew I was here only a short time. 
Q. And that is why you were following his car? 
A. That is why. 
Q. And that is why you waited at that point~ 
A. Yes, sir. 
Q. Now he went on and got somebody else, didn't he T 
A. Yes, sir. 
Q. Who did he get, do you know Y 
A. Miss Maynard and J\tir. Cottle. 
Q. When he came bacl{ did he have them with him t 
A. Yes, he did. 
Q. And from that point where did you goY 
A. To the Wigwam. 
Q. Now you went into the Wigwam, did you not? 
.A. Yes, sir. 
Q. Did you or not take your pint of whisky in there T 
A. Yes, sir. 
· Q. Did anybody else in your party l1ave any 
page 82 ~ "rhisky in a bottle~ 
A. There was some there on the table, but I don't 
know who had it. 
Q .. Had your 'bottle been opened before you got to the Wig-
wam? 
· A. No, sir. 
Q. Now how long did you .stay at the Wigwam? 
A. Until between eleven-thirty and twelve o'clock. 
Q. And from there where did you go? 
A. We left the Wigwam and were going out for something 
to eat. I was follo,ving Mr. Yorke's car. 
Q. Doing what? 
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Q. Who suggested that you go and get something to eat 7 
A. :Wir. Yorke. 
Q. And did you follow his car from the vVigwam 1 
A. Yes. 
Q. Did he know you were following it? 
A. Yes. 
Q. Do you kno'v why you were following it, the reason that 
you had to follow it? 
A. Yes, sir. 
Q. And that was what reason? 
A. Because I didn't know the way. 
Q. Did he tell you where he was going 1 
A. Not that I recall. 
page 83 ~ Q. Now do you kno"r whether 1\IIr. Yorke made 
any stops between the Wigwam and the place where 
the accident occurred 1 -
A. Yes, he did. 
Q. Why did he stop? 
A. vYaiting for me. 
Q. How many tin1es 1 
A. He stopped twice. 
Q. Did you know at that time where those stops were; that 
is, the names of the streets? 
A. No, I didn't. 
Q. lVIr. Lutz, did ~Ir. Yorke get out of your sight at any 
time from the Wigwmn to the place where the accident hap-
pened! . 
A. Not until about a n1ile or mile and a half before the acci-
dent happened. 
Q. Up until then had you been able to see the rear of his car? 
A. I could see the tail lights, but he was quite a distance 
away at times. 
Q. Up to the time l1e got out of your( sight how fast were 
you driving 1 1, 
A. Between 35 and 40 on the highwaylr 
Q. "Then he got out of your sight how fast were you driving? 
A. I was onlv driving about 35 then. 1 
Q.~ \Vhy were you driving ~lo·w·er then than you 
page 84 ~ had been driving before? ' 
A. Because it was a crooked road and the road 
"ras rough. I . 
Q. At one time did you have to back up! 
A. Yes. 
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Mr. Bremner: We object to leading questions, Your Honor. 
The Court: Objection sustained. 
By Mr. Evans: 
Q. State whether or not at any time it was necessary to make 
a change in the road-a change in the direction in which you 
were going. 
A. vVell, he stopped one time and I drove on by past him 
and he told me he 'vas on the wrong road and we backed up 
and took the right road then. 
Q. What did he mean you were on the wrong road Y 
Mr. Bremner: We object to that. l-Ie can state what oc-
curred. ~ 
The Court: Just state what occurred after this happened; 
whether you changed the direction ... Just tell the jury what 
took place. 
A. Well, I was following }.ir. Yorke and he wasn't out of 
my sight at that time-
Q. He wasn't j 
page 85 ~ A. No ; and he drove up the road that was 
straight and he took a short left turn and he wanted 
to take the left-l1ancl turn and he was waiting there for me 
to catch up with hin1 and while he was waiting there I drove 
around and he backed up and I backed up and we took the 
road to the left. · 
· Q. How long after that time was it before he got out of 
your sightf 
A. Only a short distance after that. 
Q. Where was the Yorke car when you next saw itT 
A. The next time I saw the Yorke car it was wrecked. . 
Q. What side of the road was it on for the direction in which 
you had been going? 
A. Left-hand side. 
Q. When you first got to the place where the car had been 
·wrecked what did you first see? 
A. The first object I saw was a person in the road-or 
cushion, I thought it was; turned out to be a person. 
Q. Who 'vas that person? 
A. 1\{r. Cottle. 
Q. In the road? 
A. Yes, sir. 
Q.- What else did you seef 
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A. Then I drove up a little farther and saw Miss Maynard 
a short distance away. 
page 86 ~ Q. Where was she? 
A. She was nearer off the road than Mr. Cottle. 
J\!Ir. Cottle was nearer the center of the road than Miss May-
nard was. 
Q. Did you or not see Miss Mason V 
A. I didn't at that time; right at that time, no. She was in 
the car. 
Q. Did you see her afterwards 7 
A~ Yes, I saw her afterwards. 
Q. Was she or not· injured 7 
A. Miss Mason T 
Q. Yes. 
A. Yes, sir, she was injured. 
Q. What did you do when you got there? 
A. I told the girl with me-Miss Kilby-to get out, we had 
to get them to the hospital, and I walked over_.:._stopped the 
car-I drove a short distance past 1\fr. Cottle and then I backed 
up a little bit so the lights would shine-so I could see with the 
lights. So I went to take-went and reached down to take 
!vl1'.- Cottle up. He 'vas in the road and he seemed to be un-
conscious-well, he was unconscious. Just., at that time I could 
see Miss lv[aynard there and I went to htHp her out first and 
got her on her feet and then went to help Mr. Cottle. 
Q. What· about Miss Mason? 
A. ~fiss IGlby went over to the car that l\1iss J\iason was in; 
that is, the wrecked car-Mr. Yorke's car; and she 
page 87 ~ was trying to get them out-1\rfiss Mason out of 
1\ir. Yorke's car. 
Q. Did you or not have to assist in getting out Miss Mason? 
A. No; I devoted my attention to the other two. 
Q. Did you have any difficulty getting t11ese people into your 
car? . 1 
A. I did J\!Ir. Cottle. t 
Q. Did yon .or not finally get him in tl c car V 
A. Yes, I d1d. \ · 
Q. What was the condition of l\1iss Mason? 
A. I could see she had a bad cut abolve her eye and was 
stunned and that is all I could see just atl:the moment because 
in the excitement I didn't see all of h~r injuries. 
Q. Did you know where you were? 
A. No, I didn't know where I was. 
Q. Did you know what direction to go to get back to Rich~ 
monel? 
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A. No, I didn't. 
Q. Why didn't you Y 
A. I am not familiar with the road at alL I didn't lmow 
where I was at. 
Q. Did yon have anybody there to help you get back to 
Richmond? 
A. Finally a car con1e along and I asked him if he could 
show me the way back to Richmond . 
. page 88 ~ Q. Dicll\Hss J{ilby know anything about the roads 
around R.ic;lunond t 
A. She knew nothing about the roads. 
Q. A car can1e along and you asked the driver to show you 
the way back to Richmond t ' 
A. Yes. 
Q. Did he show you the way backY 
A. Not that car, but the second car that come along did. 
Q. You followed them back to Richmond? 
, A. I followed that car back to Richmond. 
Q. When you got back to Richmond did you meet anybody t 
A. When I got back to Chamber layne A venue-I didn't 
-know it 'vas Chamberlayne A venue then-a policeman there 
brought us on in on a motorcycle. I followed the motorcycle. 
Q. Did you talk to the policeman before he started in with 
you? 
A. No, I didn't. 
Q. But the people in the car ahead did Y 
A. They talked with hin1, yes. 
Q. He piloted yon in Y 
A. Yes, the policmnan did. 
Q. To 'vhat place 1 _ 
A. 1\{emorial HospitaL 
page 89 ~ Q. 'Vhere did you take 1\Hss 1\tiason f 
A. To J ol1nston-Willis. 
· Q. \Vho did you leave at the ~IemorialT 
A. ~fiss 1\faynard ancll\{r. Cottle. 
Q. And then took :M:iss 1\iason from there to Johnston~ 
vVillisf 
A. That is right. 
Q. Ho'v did you get front the :Niemorial to Johnston-Willis¥ 
A. The same policeman piloted us to that. 
Q. Did the policeman help you get these people out at the 
Memorial Hospital~ 
A. Yes, he did. Q. Did the other attendants there help you~ 
A. Yes, they did. 
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Q. Then after the policen1an helped you get them out did 
you or not tell hin1 where you wanted to go from there? 
A. Yes. · 
Q. And then he piloted you there? 
A. That is right. 
Q. Did he or not help get :Miss l\{ason out when you got to 
the Johnston-Willis? 
A. Yes, sir. 
Q. Mr. Lutz, were you under the influence of liquor that 
night¥ · 
A. No, sir. 
Q. Had you had anything to drink? 
A. Yes. 
page 90 ~ Q. How 1nuch had you had to drink? 
A. Very little. I had about one highball, I think. 
Q. Was ~Ir. Yorke under the influence of liquor 7 
A. No. 
Q. Was l\fiss Mason under the influence of liquor Y 
A. No. 
Q. ~Ir. Lutz, who assisted you in getting these three in-
jured people-l\!Iiss ~Iason, Miss l\1aynard and Mr. Cottle-
into your car 1 
A. Miss Kilby. . 
Q. Did Mr. Yorke give you any assistance? 
A. He did not. 
Q. Was he there 1 
A. Not by my car. 
Q. Well, where was he at the scene of the accident? 
A. By ·.his car. 
·Q. How far was your car stopped from where his was 
stopped? 
A. About 35 feet, I judge. 
Q. You saw him at his carY 
A. Yes. 
Q. Did you see him out of his carY I 
A. Yes. I 
Q. Did he or not get back into his ca.r while you were there? 
A. He did once. 
page 91 ~ Q. What did he get back in for? 
A. He tried to start it. 
Q. Did, he say anything to you 1 
A. I heard him say-he didn't say i~ particularly to me-
Q. What did you hear Mr. Yorke say Y 
A. I heard him say: ''We must get the car out of here.'' 
. Q. Was that what he was trying tOto! 
I 
' .! 
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A. That is what he tried to start it for. 
Q. vVas he paying any attention to the injured people 7 
A. Not a bit. 
Q. Now do you, know a man named ].{r. Sledd? 
A. No, sir. 
Q. Have you seen him here~ 
A. I sa'v him when I was testifying the other time. 
Q. One of the gentlemen that is out in the corridor now? 
A. Yes, that is dght. 
Q. Have you· seen him here today1 
A. Yes, I did. 
Q. Did he come to the scene of the accident before you left? 
A. I didn't see hin1. 
Q. Did he or anybody help you and ~Iiss IGlby put these 
injured people into your car 1 
A. There was smnebody there after we had them in, but I 
don't know 'vho it was. 
Q. But they didn't help you? 
page 92 ~ A. Nobody helped us. 
Q. Now, ].Ir. Lutz, did yon have any trouble of 
any kind in driving your car around that curve where the 
accident began~ 
A. No, I didn't. 
Q. Yon did drive around it, didn't you 1 
A. Yes, sir. . 
Q. And you drove on down past it? 
A. Yes, sir. 
Q. Without any trouble 1 
A. No trouble at all. 
CROSS EXAlVIINATION. 
By Mr. Bremner: 
Q. Now, 1\fr. Lutz, when did you meet Mr. Yorke? 
A. I met him that evening at 1\fiss Mason's home. 
Q. What time was that? 
A. Between eighty-thirty and nine o'clock. 
Q. After you met at eight-thirty or nine o'clock did you 
have anything to eat before you went to the Wigwam? 
A. Nothing. 
Q. Did you see 1\fr. Yorke eat anything before he went to the 
Wigwam? 
A. No, I didn't. I saw him stop for gasoline. 
Q. Now what hour did you meet Mr. YorkeY Did you meet 
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page 93 ~ A. No. 
Q. Which was about eighty-thirty or later? 
A. Yes, sir. 
Q. What time did you say you left the Wigwam 7 
A. Between eleven-thirty and twelve o'clock. 
Q. What makes you fix the time as thatf 
A. Well, I judge it was just about that time. 
Q. Don't you know it was closer to twelve-thirty or quarter 
to onef 
A. No, I don't think it \vas that late. 
Q. Well, do you know what time it wast . 
A. I am positive between eleven-thirty and twelve o'clock. 
Q. Now, 1\Ir. Lutz,_ did you and l\ir. Yorke and his asso-
ciates arrive at the Wigwam about the same time? 
A. He arrived a little before I did. 
Q. Did you immediately go into the Wigwam after arriving 
at the place? · 
.A .. Yes, shortly after. 
Q. "\V ell, did you take your pint of whisky in there 7 
A. Yes. 
Q. vVha t kind of whisky did you have? 
A. Seagrmns. 
Q. Going back to the store again, when you went in to 
Broad Street and \vent in the first liquor store did you stop 
on the san1e side of the street that the liquor store 
page 94 ~ was on, the one that was closed, or on the opposite 
side1 
A. On the same side. 
Q. And were you and 1\fr. Y orkc then close together; I mean 
the cars? 
A. Yes, we were fairly close together. 
Q. I mean did you both stop at the closed liquor store at 
some time together 1 ', 
A. You could say it was close across th~ street; didn't have 
to get out of the car. ! 
Q. Well, now, did you cross the street d1i do you not? 
A. Not at the first liquor store. J' 
Q. Well, then, did you know \Vl1ere the ,liquor store was Y 
A. No, I didn't. ! 
Q. Did you know where the second li~uor store was? 
A. No, I didn't. 1 
Q. You proceeded west, however, on Broad Street until you 
got to the second liquor store? 
A. That is right. 
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Q. And that was about opposite the depot or up in that 
neighborhood on Broad StreetT 
A. Yes, sir. . 
Q. Now did you both stop your cars on the north side of 
Broad StreetT I mean across the street from the liquor store t 
A. He was on one side of the street and I was on 
page 95 r the other side. 
Q. Which side of the street were you on T Were 
you on the side of the street on which the liquor store was 
or on the other side f -
A. I was on the side the liquor store was on. 
Q. Now where did you turn around 1 
A. It must have been at Boulevard and Broad. 
Q. Well, did you go up Broad Street ahead of J\.Ir. Yorke~ 
A. No, I didn't. 
Q. Why did you pass by him f 
. A. I didn't see him. I didn't even know he was the1·e; it 
was too much traffic there. 
Q. And you didn't know he was there? 
A. No. 
Q. And you saw the liquor store and went up and turned 
around? 
A. Yes.-
Q. You went in the liquor store and bought a pint of whiskyf 
A. That is right. 
Q. Did you see Mr. Yorke in there Y 
A. I did not. 
Q. When you got to the Wigwam did you put your liquor on 
the table when you went in there 1 
. A. No. 
page 96 r Q. What did you do with itf 
A. The last time I saw it it \Vas laying on the seat 
where we sat on. 
Q. It was no liquor in it then, was itf 
A. Yes, it was. It never was opened. . 
Q. Was1;1 't opened that night f 
A. Not that I recall. 
Q. Well, the other liquor was gone out of the ·quart, wasn't 
itY 
A. I don't understand you. 
Q. Did you see a quart of liquor there 7 
A. There was a bottle of liquor on the table, yes. 
Q. A quart of whisky, wasn't it 1 
A. Yes. 




John L. Yorke v. l\1:argaret Quain;tance Mason. 77 
C. L. Lutz. 
A. I don't kno,v. 1 
Q. I don't suppose you saw anybody take a drink, did you Y 
A. Yes, I saw them take a drink. 
Q. You did see s01nebody take a drink 1 
A. Yes. 
Q. Who did you see take a drink¥ 
A. Well, we all had a drink. 
Q. Well, did you see 1\{r. Yorke take .a drink Y 
A. No, not that I recall. 
Q. Did you see l\tfiss l\fason take a drink¥ 
A. I didn't watch them. 
page 9'7 r Q. well, did you or did you not see a single one 
take a· drink? · · 
A. No, I didn't pay any attention to them. 
Q. Then why did you say a second or two ago you did see 
them take a drink 1 Did you see them take a drink or not Y 
A. No, I didn't. 
Q. You didn't see them take a drink? 
A. No. 
Q. Well, did you see anybody touch the bottle of liquor on 
the table? · 
A. There were some other folks that come up that ~fr. Yorke 
knew that did, yes. 
Q. Were you in the party with Miss Mason a11d this little 
lady that testified, l\fiss 1\faynard, and Miss l{ilbyY Were 
yon all at the same table? 
A. No. W ~ were when we first sat down, but then we 
changed tables; we danced and so on. · 
Q. Well, didn't you see Miss J\tiason fix up some highballs 
and Miss Maynard just touch her lips to .one of those that was 
fixed? 
A. No, I didn't. 
Q. You didn't sec that Y So, as far as you kno,v, you don't 
know that any liquor was drunk out of either bottle, do you? 
A. I had a drink of liquor; it must have come out 
pa.ge 98 ~ of the bottle. I 
Q. Which bottle did it com~ out of~ 
A. It must have been the large one. I 
Q. It must have heen ¥ Was your co~dition such tl1at you 
can't remember which it came out of?i · 
A. It was the bottle on the tgble. 
Q. Well, did you pour it yourself Y 
A. No, I didn't. 
Q. Well, then, who poured the drink fQr you? 
A. Mr. Yorke. i 
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Q. Well, didn't he take one¥ 
A. I didn't see him. 
Q. Well, wasn't it a sociable party? Weren't the drinks 
poured and you all drank them together 1 
A. No, I didn't sec anybody take a drink. 
Q. You tell this jury you just took one by yourself; is that 
right? 
A. Well, I took a drink, yes . 
. Q. Did you take any liquor away from the Wigwam Y 
A. I didn't. 
Q. Why did you buy the pint of liquor at the A. B. C. storeY 
A. To drink. 
Q. Well, you bought it there and you carried it out to the 
Wigwam, didn't you¥ You took it there, didn't 
page 99 ~ you, and you didn't open it? 
A. No. 
Q. And you didn't take it away? 
A. No, sir. · 
Q. What became of that pint of liquor~ 
A. The people in the party that joined Mr. Yorke must have 
gotten it. 
Q. Mr. Yorke was in on that bottle, too, wasn't heY 
A. I don't know. 
Q. How do you know they got it? 
A. vVell, I don't know they got it. I said they must have 
gotten it. To my reeolleetion I didn't see them take it. 
Q. ''7hy did you, if you didn't know those people, why did 
you leave the pint of liquor you bought and took to the party 
to drink, why did yon leave it on the seat? 
A. I didn't see it taken off the seat. I didn't take it off the 
seat. 
Q. Do you know anything about that pint of liquor other 
than the fact it was left on the seat? 
A. I do not. 
Q. Vl ell, 'vhen you got up to go did you look for your pint 
of whiskey1 
A. No, I didn't. 
Q. Why? 
A. Because I didn't want it. 
page 100 ~ Q. How did you carry it out there ; 1n your 
pocket or in a bag or what? 
A. No, it was wrapped up in a paper. 
Q. What kind of paper? 
A. Brown paper. 
Q. In a paper bag? 
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A. Paper bag. 
Q. Well, did it ever come out of the paper bag? 
A. Not that I recall. 
Q. You never saw it out of the paper bag at all? 
A. I didn't. 
Q. You are positive of that 7 
A. Positive of it. 
Q. And after the other liquor was gone you never suggested 
to anybody you had any, did you 1 I 
A. No, I didn't. 
Q. Why did you say a while ago you thought Yorke's friends 
got it? . 
A. Because they were in the party and they were drinking. 
Q. Well, they were drinking 7 
A. Yes, sir. 
Q. And I take it Yorke ·was drinking with his friends wasn't 
he? 
A. Well, to be frank, no. 
Q. He ·wa.sn 't. You say he wasn't or you don't lmow Y 
A. No, he wasn't, not that I saw. 1\:Ir. Yorke 
page 101 } didn't drink very much. 
Q. I thought you said you were at another table. 
A. Not all the time. 
Q. Were you at the table with Mr. Yorke right along or 
were you not? . 
A. When we first went' in, yes. 
Q. Then after that were you f 
A. We were all mixed up then. 
Q. And they were all mixing drinks then, 'veren't they? 
A. I didn't see them. 
Q. Well, did the other party? Were they drinking beer? 
A. I don't kno'v what they 'vere drinking. 
Q. Well, did you see one single drop 6f the liquor carried 
out of that store that was in the quart ot~ in the pint' 
A. I didn't. I 
Q. You didn't see any in a bottle carriqd out? 
A. I didn't. ' 
I 
The Court: The witness has answered that two or three 
times. I 
By 1\tir. Bremner: i . 
Q. l\1:r. Lutz, when you came out of the Wigwam to leave 
'vho left first, you or l\1:r. Yorke? 
A. Who come out of the Wigwam first~· 
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Q. Who left-who started of the party first! 
A. Mr. Yorke. 
page 102 r . Q. Did you know then you were going to some 
other place of entertainment¥ 
A. He made the remark when I got in the ~ar he was going 
to have a hamburger or something to eat. · 
Q. Well, now, at the Wigwam they serve things to eat, don't 
they' 
A. I don't know. We didn!t inquire. I imagine they do .. 
Q. Do you know where Solomon's Store is? 
A. I do now; I clidn 't then. 
Q. Well, you can1c from the Wigwam towards Norwood 
Avenue or Royal's filling station; that is, the road you turn 
to Chamberlayne; weren't there all kinds of places there with 
red letters and red signs advertising barbecue and hot dogs 
and different sandwiches and eating places right there a.t 
Yellow Tavern that you pass by coming in on No.1 highway~ 
A. I imagine so. I didn't take notice to them particularly 
because I 'vasn't looking for them. 
Q. The Wigwam was about to close, 'vasn't itY 
A. I don't know. I don't know what time they close. 
Q. Well, now, you didn't stop between the Wigwam and 
Royal's filling station, did you t 
~-No. 
Q. Do you remember stopping at Royal's fill-
page 103 r ing station' 
A. I rmnember stopping, but I didn't know the 
name of the filling station then. 
Q. You kno'v now that is where you did stop' 
A. Yes. 
Q. Did you and ~{r. Yorke have any conversation then f 
A. No, we didn't have any conversation then. 
Q. Did you stop in front of him or behind hiin ~ 
A. Behind him. 
Q. And you turned left and started out that road, didn't 
you¥ 
A. Turned left. 
Q. And the next turn you made 'vas to the left, wasn't it f 
A. The next turn we made was to the right. 
Q. Is that what you testified to before Y 
A. Yes, sir. 
Q. Didn.'t you testify before that the only turn you made-· 
that you made two turns to the left? Isn't that correct? 
A. Since that time I went out and looked the road over and 
I hadn't looked at it before that time. 
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I Q. My question was do you admit tliat the last time you 
testified that you made the statement that you n1ade one left 
turn at R.oyal 's station and the only other turn made before 
the accident 'vas a left turn 1 Did you or not testify to that 
under oath at the last trial1 
A. I testified on account I wasn't familiar with 
pag·e 104 ~ it at that time. , 
Q. Does a familiarity with the road have any-
thing to do with your recollection as to the number of times 
you turned' 
A. After I went over it the second time, yes. 
· Q. Did you know the road you went over 7 
A. Sure. · 
Q. By yourself could you have gone out the next day and 
gone over it? 
A. No, I couldn't. 
Q. So that your 1\:nowledge of the road-you only say you 
turned to the right because with the other parties you have 
been over a road they claim they went over since the last 
trial, isn't that true? 
A. Well, I recalled different points on it after I had gone 
over it. 
Q. \Veil, have you been over the road since the last trial? 
A. Yes. 
Q. I-Iad you been over the road before the last trial? 
A. No, sir. 
Q. So that the reason you now change your statement from 
the last trial to the one made today is that you have been 
taken over the road since and that is the reason you change 
·your statement, is itf 
1vlr. Evans: If Your Hon9r please, the witness 
page 105 ~ hasn't been shown to have changed his statement. 
There is embodied in tl1e qt~estion of counsel the 
statement he has n1ade a different statqment on another oc-
casion and that may be true, but tl10re ~sn 't anything before 
the jury to sl1ow he has and without tl)at I don't think the 
question is proper and I object to it. · : 
The Court: Objection sustained. I flon 't know what the 
previous record shows. 1: 
By l\Ir. Bremner: 
Q. At the last trial do you recall being· asked these ques-
tions by me and you g·iving these ans,vers? I will read the 
questions and ans,vers. 
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Mr. Evans: Now at the last trial; will you please state 
what that trial was? I want the jury to know what we are 
talking about. 
Mr. Bremner: The Cottle trial. 
Q. ''Well, now, isn't it a fa:ct that you only turned to the 
left twice after you left the· Wigwam to the point of the 
accident 1' '' and your reply was :· ''As far as I know, yes.'' 
Question: "Isn't that i!ight? You tell this jury that you 
don't recall turning any other way than to the left twice 
after you left the Wigwam; isn't that true 7 '' and your an-
. swer was : ''All left turns is all I remember mak-
page 106 ~ in g." Question : ''Well, there was nothing a:t>ou t 
your condition that you wouldn't remember the 
turns you made, \vas it, on a serious occasion like that?" and 
your answer w.as : '' Certainly not.'' Question : ''And you 
tell this jury that you know positively you only made two 
turns to the left; isn't that right?" Answer: "That is all I 
recall making." 
The Court: You can't just read the whole record of the 
previous trial into evidence. I will let you pick out whatever 
parts you want that you contend are in conflict, but I can't 
let you read the whole record of that trial. 
1\fr. Bremner: If Your Honor please, I think you misun-
derstand the reason. I was doing· .it to try to answer the ob-
jection raised by 1\IIr. Evans. This is all bearing on the same 
point as to the number of times and I thought it was only fair 
to the witness-
The Court: All you are doing is reading tl1at to the wit-
ness. 
Mr. Bremner: That is what the witness had to say on the 
subject. 
Q. Do you deny that you made those answers at the Cottle 
trial' 
page 107 ~ A. No, I don't deny it. 
Q. Well, now, \Vill you look at those gentlemen 
and tell them how it is that on that occasion you said that 
you were positive or to the best of your memory you turned 
to the left only twice and this time you say that you turned 
to tl1e right? 
. 1\IIr. Evans: If Your :Honor please, I think that question 
is unfair to the witness. The evidence isn't the way he sai~. 
I 
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He said repeatedly that he stated it before to his best recol-
. lection, that he has been out there since and he is now making 
the statement on what he saw since he has been out there. 
There is nothing there to impeach the witness. ·. 
The Court: Objection overruled. I will let him answer it. 
1\tir. Evans: Exception. 
A. Because I wasn't paying attention to Mr. Yorke-I mean. 
the road whatever; I was following Mr. Yorke's car and 
I didn't pay attention to the turns in the road and I didn't 
pay attention the the position of the road or the things along 
the road. What I was doing was following Mr. Yorke's car 
and I didn't recall the road until I traveled over it the sec-
ond time and after I traveled it this time I could ~recall things 
I had seen before and that is the way the testi-
page 108 ~ mony was made. That is the reason why I testi-
fied to that effect. 
Q. · Wl1at do you recall that you saw before? 
A. I recall a :fire house on the corner of Chamber layne Ave-
nue which would be impossible to see if I didn't make a right 
turn. 
Q. Did you see the quart of whiskey? 
A. On the table. 
Q. At the last trial didn't I ask you this question and you 
gave this answer: "You didn't see thP. quart at allY" and 
your answer is : ''If it was there, I didn't see it that night.'' 
Now did you tell the jury at the Cottle trial that you didn't 
seP. the quart at allY 
A. If I testifred'to that effect at the last time, that is what 
I testified to. 
Q. Mr. Lutz. how Ion~: a time elapsed between the time you 
stopped at Royal's station and the next stop made on the 
road where the backing·-up occurred? 
A. I don't know. 
Q. What distance was it from the time you stopped at 
Royal's station until the time you stop,'ped where the cars 
backed up? I 
A. I don't know that. 1 
Q. Well, would you say it was a mile VI 
· A. Judging it at the nigh;f;time when you are 
page 109 } not paying attention to the mileage, it would seem 
more than a mile to me. I 
Q. How far ; two miles? 
A. No, I won't say because I don't kno\v. 
Q. How long a time elapsed between the two stops? 
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A. I don't know that. 
Q. Five minutes 1 
A. I don't know. 
Q. Ten minutes 1 
A. I don't know. 
Q. Fifteen 1ninutes? 
0. L. Lutz. 
1\{r. Evans: If Your Honor please, what is the use of going 
into that useless consumption of time? The witness says he 
doesn't know. 
The Court : All rig·ht. 
By ~Ir. Bremner: 
Q. Will you say as much as half an hour 1 
A. I can't judge because I didn't know the road and it 
might be longer than what I 'vould judge it to be. I don't 
know. 
Q. W onld yon say it was an hour elapsed between the stor; 
at Royal's station and the next stop where you backed up' 
A. No, I don't know. 
Q. So you did stop between the Royal station-! mean you 
dicln 't stop between the Royal station and the point where 
yon all backed up and took another road f 
page 110 ~ A. No, it was no stop made. 
Q. And yon can't tell the jury whether you 
were driving· five n1inutes or an hour between those stops you 
made? 
A. No, I can't. If I knew, I would tell the jury. 
Q. "\Vhat is the reason yon can't tell the jury whether an 
hour or five minutes f 
A. I wasn't paying attention to the time. I was paying 
more attention to trying to follow 1\Ir. Yorke. 
Q. No'v when Nlr. Yorke. as you say, backed up the car was 
he on the wrong road~ 
A. fie must have been because he took the road to the left. 
Q. Well, did you know at that time that Mr .. Yorke, had a 
milk route out there 1 
A. I did not. 
Q. But yon do tPil this jury that 1\{r. Yorke 1s condition 
was such tl1at be took the wrong- route that night and had to 
back up: is that rip;ht 1 
A. No. I don't tell the jury that at all. 
Q. Well, you tell the jury you did take the wrong road? 
The Court: 1\tlr. Brmnner, thP. witness has said he took the 
I 
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wrong road. If you undertake to quote him you must quote 
him rig-ht. 
Bv Mr. Bremner: 
WQ. How far did he go on the wrong road¥ 
A. Just about the lengih of the car; just a short 
page 111 ~ distance. 1 
· Q. And which road was it he went on that was 
wrong? 
A. That was the continuation of the straight road after 
we left the :fire house. 
Q. Now after he backed 'back I believe you said on direct 
examination you didn't see him again until the time of the 
accident? , 
A. Yes. ThP. road was crooked therP.. There. was just a 
short distance after he backed up after he made the left turn. 
It waR a short distance-not after he backed up, but after he 
madP. the last left turn. · · 
~lr. BrP.mner: I am going, to ask the court stenographer to 
look back and SP.e what the witness said about seeing him af-
ter he backed_ up. 
Note: The stenographer reads as follows: 
, "A. Well, I was following Mr. Yorke and he wasn't out of 
my sight at that time-
Q. I-Ie v.rasn 't ~ . 
A. No; and hP. drove up the road that was straip,·ht and he 
took a short left turn-he wanted to take the left-hand turn 
and he was waitin~: there for me to catch up with him and 
while he was waiting there I drove aroU)ld and he backed up 
and I backed up and we took the road tp the left. 
Q. How long after that time was it bef~re he got out of your 
sight? · I • 
A. Only a short distance after that." , 
i 
page 112 ~ ~By 1\tfr. Bremner: · ~ 
Q. When )rou said it was bnly a short distance 
from the point you backed up until he ~ot out of you sight 
what did you mean by a short dista~nceYi · 
A. Not very far. I 
Q. Well, about how far would you say? 
A. I don't know. . 
Q. Well. a block or two blocks ; half a mile? 
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A. lt was longer that that. It was longer than a block or 
longer than two blocks, but just the mileage I don't know 
because I didn't pay attention to it. I was trying to follow 
1\IIr. Yorke. ·· 
- Q. Well, he turned to the left, you say. Did he turn to the 
left ag·ain? 
A. Yes, he did. 
Q. And was that the last time he turned to the left? 
A. That was the last time. 
RE-DIRECT EXAMINATION. 
By ~fr. Evans: 
Q. ::Mr. Lutz, were you expecting an accident that night to 
happen? 
A. I certainly wasn't. 
Q. And I believe you testified you were unfamiliar with 
those roads 1 
A. Not at all. 
page 113 ~ Q. At the time this thing happened how long 
had you been in Richmond? Just since April of 
that year~ 
A. No, I was in N" orfolk for two weeks after April 18th 
and then I come back here. It was about hvo weeks after 
April 18th that I arrived here. 
Q. You got here around about :Niay, 1936 T 
A. Yes, sir. 
Q. And this thing happened the 29th or 30th of July of that 
year? · 
A. Yes, sir, that is rig·ht. 
Q. Mr. Lutz, did you see Miss Marg·aret Mason mix or pour 
any drinks that night 7 
A. I did not. 
Q. Did she mix or pour any drinks that night? 
A. No. 
RE.JCROSS EXA1\1INATION. 
Bv 1\II r. Bremner : 
··Q. "\Vhen was the last tin1e you went over this road? 
A. Yesterdav. afternoon. · 
Q. Is that the first time you went over it since the time 
of the accident? 
A. Yes, sir. 
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I }Jage 114 } RE-DIRECT EXA~IINATION. 
By ~Ir. Evans: 
Q. How fast did you go around this particular curve where 
the accident happened that night? 
1\llr. Bremner: If Your Honor please, we are not object-
ing to this because we expect to put on the same kind of testi ... 
mony in rebuttal. I am waiving the objection with that un-
derstanding-, as I said. 
The Court: I haven't had any understanding with counsel 
as to what evidence should go in. I shall rule on it as I reach 
it. 
~Ir. Bremner: Then I object to it. 
The ·Court : Objection sustained. 
Witness stood aside. 
page 115 ~ MISS HELEN 1\fAE KILBY, 
a witness introduced in behalf of the plaintiff, be-
ing first duly s'vorn, testified as follows : 
DIRECT EXAMINATION. 
By J\,fr. Evans : 
Q. Please state ·your full name. 
A. Helen :Niae l{ilby. 
Q. Where do you live? 
A. Trenton, New Jersey. 
Q. How old are you~ 
A. Twenty-three. i 
Q. 11:iss l{ilby, were you down here on ~ 1 visit to lVIiss Mason 
in .Tuly of 1936' · I 
A. Yes. i 
Q . .Are you related to :Wiiss Mason? I 
A. ·Yes. 
Q. What is your relationshipt . 
A. Cousin. · 1 1 
Q. How long had you been down here prior to July 29, 
1936¥ . 1 1 
A. I came down the Fr1day before. Itjwas about a week--
or four days, I should say. · 
Q. On the night of July 29, 1936, did you go out with a 
/ 
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g~oup of which Miss Mason and Mr. Lutz were 
page 116 ~ members~ 
A. Yes. 
Q. Who else was along besides you three f 
A. Miss Maynard and Mr. Yorke. 
Q. Was Mr. Cottle there, too? 
. A. And ]\tfr. Cottle. 
Q. Did you know any of these people prior to that night · 
excP.pt ~Iiss Mason~ 
A.· No; I didn't; only ~1r. Lutz. 
Q. How long had you ~nown him t 
A., About eight year~. 
Q. Where did M.r. Lutz come from Y 
A. Trenton, New Jersey. 
Q. Had you known him up there Y 
A. Yes. 
Q. You knew only then Miss Mason and Mr. Lutz f 
A. Yes. 
Q. Did you meet the others that night? 
A. I met 1\tfr. Yorke when he called for Miss Mason and I 
met Mr. Cottle and Miss 1\tfaynard later on that evening. 
Q. In whose automobile did you rideY 
A. Mr. Lutz'. 
Q. What kind was that? 
A. A Ford V -8, two-door. 
Q. Where did you meet the other people that you didn't 
- know? I mean where were you when you·· met 
page 117 ~ them? 
A. At the Wigwam. . 
Q. Were you familiar with any of these roads around Rich-
mond or the streets in Richmond at that timet 
A. No. 
Q. Was M1-. Lutz familiar with them f 
A. No. . 
Q. How did you g·et to the Wig-wam? 
A. We went out the Washington highway; I know that. 
Q. How did you know where to go? 
A. Well. we followed Mr. Yorke's car. 
Q. '\Vbo asked you to do that? 
A. ~tfr. Yorke. 
Q. When you got to the Wigwam what did you all dof 
A. We danced and talked. 
Q. Did anybody have anything to drink there Y 
A. They poured highballs. 
Q~ N o'v who poured them Y 
I 
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A. Mr. Yorke. 
Q. Did l\1:iss lVIason pour any highballs that night f 
A .. No. she didn't. 
Q. Did you sit anywhere near ~fiss l\fason at the table? 
A. I sat right next to ~Iiss ~Iason. 
Q. Did you dance any Y 
A. Yes. I did. 
Q. Did 1\tliss Mason dance f 
page 118 ~ A. Yes. 
Q. Did Miss l\:Iaynard dance? 
A. Yes. 
Q. Did the three young· men dance Y 
A. Yes. they did. 
Q. Now did anyone join the party except those six you 
11amedY 
A. Yes, some other people came over at the table. 
Q. Did you know 'vho they were~ 
A. No, I didn't. 
:Q. Did you learn whose friends or acquaintances they were? 
A. I believe l\{r. Yorke's friends. 
Q. How did you find that out ·y 
A. They were talking to Mr. Yorke. 
Q. Who introduced them to you, if they 'vere introduced? 
A. Well, I wasn't rP.ally introduced to them. 
Q. But they joined with you all there t 
A. They stood around the table; they didn,'t sit down at the 
table. 
Q. Where had they been sitting? 
A. At the table ahead of ours; it was a booth. 
Q. How many of them were therP.? 
A. I believe four. 
Q. 1\iiss Kilby, was this party given for you by Miss Ma-
son? j · 
A. No. 11 • 
Q. Well. how did it ori~nate, if you know? 
page 119 } Do you know how it started,! how it happened you 
all went out there in the first place? 
A. l\fr. Yorke called l\fiss Mason up ih the afternoon for a 
date and all I knew we were going· out ~at evening, I didn't 
know where. I didn't know at the tim~ until we started. 
Q. It wasn't any formal party being S?-ven for you by ;MisB 
:1\f.ason 7 1: 
A. No. it wasn't. 
Q. Now did you drink anything out theref 
A. Yes. I had a highball. 
90 Supreme Court of Appeals of Virginia. 
1Vliss Helen Mae Kilby. 
Q. Were you intoxicated o11t there~ 
.A. No. 
Q. vVas l\!Iiss l\!Iason intoxicated 1 
A. No. . 
Q. 'Vas Miss Maynard intoxicatedt 
A. No. 
Ct. Was Mr. Yorke intoxicated¥ 
.A. No. 
Q. Was l\{r. Lutz intoxicated~ 
A. No. 
Q. vVere any of those whom 1 h~ve named intoxicated when 
they left there ¥ 
.A. No. 
Q. When they left the Wigwam, I mean. Now 
page 120 .}- when you left the 'Vigwam in what car did you 
ride1 
A. I rode in l\ir. Lutz' car. 
Q. Where were you all going? 
A. Somewhere to get a sand"rich, a barbecue. 
Q. Now did you know who made that suggestion 1 
.A. No, I don't. lVIr. Lutz told me when he got in the car. 
Q. Don't state what he told you. Now in what automobile 
did 1\iiss ~Iason ride out to the Wig·wam 1 
.A. l\{r. Yorke's. 
Q. In what car did she leave from the Wigwam? 
.A. lVIr. Yorke's. 
Q. Do you know in what part of lVIr. Yorke's car she was 
riding¥ 
.A. In the front seat next to Mr. Yorke. 
Q. .And 'vho drove Mr. Yorke's car~ 
.A. He did. 
Q. Did he drive it when you left the Wigwam T 
.A. Yes. 
Q. And who sat in the rear of 1\fr. Yorke's car? 
A. Mr. Cottle and Miss Maynard. 
Q. Where did Miss Maynard sit 1 
A. Directly behind l\{r. ·Yorke. 
Q. And Mr. Cottle to her right? 
A. Yes. 
page 121 ~ 
A. Yes. 
Q. Did this car have a rumble seat? 
A. Yes, it did. 
Q. Were they sitting there 1 
Q. Do you know whether this car had a top-the Yorke car 
had a top on itt 
/ 
. I' 
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A.. Yes, it did. 
Q. Do you know when they left the Wigwam whether that 
top was up~ 
A. It was up. 
Q. Do you know whether the top had a flap or curtain in the 
back of it that could be opened? 
A. Yes, it did. 
Q. Do you know whether it was open or closed Y Do you 
know whether the curtain or flap was open or closed? 
A. I believe the flap was open. 
Q. Now when you all left the Wigwam which car went first Y 
A. Mr. Yorke's. 
Q. Why was that? 
A. He knew the way and we were to follow. 
Q. Did you know where you all were going? 
A. No, I didn't. 
Q. Did Mr. Yorke know that Mr. Lutz was unfamiliar with 
those roads? 
A. I believe he did. 
Q. Why do you say you believe he did? 
page 122 ~ A. Because he stopped twice to see if we were 
behind him. · 
Q. Was that before or after you left the Wigwam; before 
you g·ot up there or after you left there? 
A. That was after we left the Wigwam .. 
Q. lie made two stops to see if you were behind him ·t 
A. Yes. 
Q. Now did Mr. Yorke ever get out of you all's sight com-
ing· from the Wigwam f 
A. No, not until the road on which the accident happened. 
Q. Did he get out of your sight on that road f 
A. Yes. 
Q. Up until the time when he got out of your sight do you 
know h_?w fast 1\tir. Lutz was driving? 1·. 
A.. 3n. · 
Q. Now ho"r fast was J\{r. Lutz· drivi[·· g when Mr. Yorke 
beg-an to get out of his sight? , 
A. I should say still 35. , 
Q. "\Vas J\fr. Yorke's car apparently ~riving that fast or 
faster or slower? · 
A. When it started to get out of sig·htiit was going faster. 
Q. Now where was the Yorke car when 'tyou last saw it prior 
to the accident? 
A. In the center of' the road. 
Q. What was the condition of the road~ What was the lrind 
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of road? In other words, was it straight or was 
page 123 ~ it curved or hilly at that point? 
.A. The road 'vas curved, but it was flat. It was 
a banked curve- · 
Q. Now where was the banked curve you are speaking of 1 
Maybe you didn't understand my question. What I asked 
you was where, if you know, was the Yorke car when you 
last saw it when it finally got out of your sight 1 Perhaps I 
had better ask it this way. I withdraw that question. Where 
were you all when the Yorke car finally got out of sight, if you 
lmowf Of course, I know you are unfamiliar with these roads, 
but if you know that I ·would like for you to answer that. 
A. We were going around a curve that goes up a slight in-
cline, and Mr. Yorke's car was already going down. 
Q. Going down the incline 7 
A. Yes. 
Q. And where were you all? You had gotten down the in-
cline? 
·A. We hadn't even gotten up the incline yet. 
Q. And then he disappeared from your sight? 
A. Yes. 
Q. Did you see his car any more after that Y 
.A. No, I didn't. 
Q. Did you see it after his car had come to a stop f 
A. Yes. 
Q. In what condition was his car when you then 
page 124 ~ saw it? 
A. Oh, it was pretty well torn up. 
Q. Now, J\IIiss I{ilby, when you got to the scene where his 
car had g·otten turned over and come to a stop what did you 
first see? 
.A. I saw something laying in the road; it was Mr. Cottle. 
Q. It was Mr. Cottle? 
A. Yes. 
Q. What was his condition? 
A. Very bad condition~ 
Q. Was he conscious or unconscious? 
A. Unconscious. 
Q. Did you see anything else? 
A. :Miss J\llaynard was laying off the road to the right 
. against a hedge. 
Q. Was she conscious or unconscious? 
.A. Well, she was-I couldn't say she was unconscious be-
cause I bolloaed and she was laying doWn. and when I holloaed 
she sat up in a sitting position. 
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·Q. What else did you see, if anything? 
A. I holloaed for l\iiss ~Iason and she didn't answer me at 
· first and I holloaed again and she said she was over there. 
' Q. Who said that¥ 
.A. Miss Mason and the voice came from the car. I ran over 
to the car, but she was sitting in the front seat 
page 125 ~ and couldn't get out because, the door was locked 
-I mean sprung, and Mr. Yorke was also still in 
the car. So I helped him out and ~iss l\fason stayed in the 
ear and then we both walked around in front of the car and 
he opened the door-his door so lVIiss l\fason could get out. 
Q. You helped him out of the right side of the carY 
A. Yes. · · 
Q. Then walked around the front and helped her out of the 
left sideY · 
A. Yes. 
Q. \Vhat was her condition 1 
A. It was a bad condition. Her head was all cut and she 
. kept holloaing about her arm and was holding it and she 
didn't have one shoe on, one shoe was missing. She was in a 
bad condition. . 
Q. What did you do for her f 
A. I helped her over to ~Ir. Lutz' car and then I turned on 
the light and helped her in the car. . 
Q. What did you do from then on 1 
A. And then went-when I got lVIiss 1\fason in l\fr. Lutz' 
car l\Hss Maynard was cmning across the road because she 
was on the right side of the road and we were more in the 
center; that is, towards the left, and I helped her in the car; 
she got in after lVIiss l\Iasou. 
Q. What was her condition ¥• 
page 126 ~ A. :She was in a very ba~ condition, too; her 
hair 'vas all torn up and h~r arm-her shoulder 
was hurting and she was also holding her shoulder. She was 
limping a little; her shoe wasn't on right It was on, but the 
toe was around where the heel should "ijc. 
Q. Then where ·was :Mr. Cottle~ 1 
A. l\f.r. ·Cottle was still laying on the side of the road when 
l\'Iiss 1\f.aynard got in the car. Ji 
'Q. "\Vhat did you do after getting ~iss 1\[aynard in the 
car? 
A. I looked after them because 1\fr. Lutz wasn't there; he 
was at the side trying to take care of Mr. Cottle, and 1\fr .. 
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Y orke-I didn't see him. He was around at the back of the 
car once the last time I saw him. · 
Q. Back of which car? 
A. His own car. 
Q. Did he ever come over and help you all with the injured 
people? 
A. No. 
Q. Did anybody else help except you and 1\tir. Lutz to get 
them actually in the car? 
A. I believe somebody else did. 
Q. Who did they help to get in the car, if they helped any-
body? 
A. 1\1r. Cottle. 1\tiiss 1\faynard and Miss Mason were al-
rP.ady in the car. . 
pag·e 127 -~ Q. You all finally got lVIr. ~Cottle in the car? 
A. Yes. 
Q. What part of the carY 
A. In the back. 
Q. You put them a 11 in the back? 
A. ·Yes. 
Q. Did you sit in the back with then11 
A. ·Yes, I sat on the floor and M.r. Cottle's head was laying 
on my lap. -
Q. vVas he still unconscious? 
A. Yes, _l1e was. 
Q. What was the condition of the other hvo ladies there? 
A. "\Veil, they were crying· about their arms. I don't really 
tl1ink they knew what they were doing·. They were in very 
bad condition. I was holding- 1\iiss 1\Iason's head, she was 
bleeding· so terribly. · 
Q. Why don't you think they knew what they were doing? 
A. They were dazed fron1 the accident; they were out of 
their heads. 
Q. Did Mr. Lutz drive the car from there? 
A. ·Yes. 
Q. DidlVIr. Yorke at any tin1e render any assistance to any . 
of vou until you left the scene? 
.A. No. · 
Q. Did he come up and offer to render you any 
page 128 ~ assistance? 
A. No. 
Q. Did you kno'v ho'v to get away from there back to Rich-
monel to a hospital? 
A. No. I stopped a car and ask eel them if they could tell 
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me the way to a hospital and the man said he had someone 
in his car that had heart trouble or something and please 
not to bother him right then. So he went on and he didn't 
help us. 
Q. Did you know where you were? 
A. No, I didn't. 
Q. Had you ever been there before at that place? 
A. No, I hadn't. 
Q. Did lVfr. Lutz know where you 'veref 
A. No. 
Q. He didn't know how to get back from there? 
A. No. 
Q. How did you get back? 
A. Someone did lead us to the hospital. 
Q. That was another car that came up afterwards? 
A. Yes, sir. 
Q. Did that car actually lead you all the way to the hos-
pital? 
A. No. When we came on the concrete road a policeman 
took us from there. 
Q. What did he do? 
page 129 ~ A. He led us in to the hospital. 
Q. Do you know to what hospital¥ . 
A. vV e took 1\Ir. Cottle and :Miss l\iaynard to the :hiemorial 
Hospital and 1\tiiss l\!Iason to-
Q. Another hospital f 
A .. Yes. \Villis Hospital, I believe. 
Q. tT ohnston-Willis f 
A. I don't know the first name. 
Q. Did the officer go with you rig·ht to the Memorial Hos-
pital~ 
A. Yes, he did. 
Q. Did he render any assistance in getting the injured out 
of the car at the Memorial? 
A. Yes. 
Q. Did l\{r. Lutz assist in that, too¥ i, 
A. Yes. 1
1 
l\'fr. Bremner: If Your Honor please, l don't know as that 
is material. I don't object to showing the condition of Miss 
Mason- · II 
The Court.: Objection sustained. I d<J)n 't think assistance 
in Richmond, unless it is applicable to Miss Mason, is relevant 
to the issues in this case. 
' 
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By Mr. Evans: 
· Q. Now did anyone lead you from the Memorial 
page 130 r Hospital to the other hospital Y 
A. ·Yes. 
Q. Who?· 
A. The officer. 
Q. Now. 1\!Iiss Kilby~ how fast was 1\fr. Lutz driving along 
·the road where the accident happened Y 
A .. 35. 
CROSS EXAMINATION. 
By Mr. Bremner: 
· Q. Now, Miss IGlby, I don't know whether I understand 
yo1.1 correctly or not. I want to clear this up. As I under-
·stood you at the Cottle trial; that is, the last time you testi-
fied here, you stated that you didn't kno·w about going to 
any other place to get sandwiches until after you had left 
there and so:trietime on the road. Now today I understood 
you to say that you did hear something about it before you 
left. 
A. When l\{r. Lutz told me. 
Mr. Evans: Your Ho~or, I didn't ask her that. When 
she got ready to say what Mr. Lutz told her I told .her not to 
say it. 
The Court: The form of the question is objectionable as 
going back into the Cottle trial, but it goes to the point wher.e 
this witness is subject to impeachment. 
page 131 ~ By Iv[r. Bremner: 
Q. Did you hear anything about going to an-
other place other than the Wigwam before you left the Wig-
wam or was it after you left the Wigwam that Mr. Lutz told 
you? 
A. Mr. Lutz told me about g·oing to somewheres else when 
he got in his car because I was already in the car. 
Q. Now, Miss Kilby, just one or two questions. How long 
had you been in the \Vigwam prior to the time that these par-
ties at another J,able came over there and were standing up? 
A. I don't know. 
Q. I nlean had your party taken any drinks at that time? 
A. I should say one. 
Q. Well, now, did the parties at the other booth sit down 
with you all? 
I 
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A. It wasn't any room for them to sit down. 
Q. Did they have a drink there with you all or did they 
. drink while they were there' 
A. Yes, they had a drink while they were there. 
Q. Of whisky? 
A. Yes. 
Q. Did you see them take more than one drink of whisky1 
A. I wasn't really paying any attention because I was back 
in the corner. 
Q. !'Ir. Yorke was with that group, wasn't he? 
page 132 r A. Yes. 
Q. And, of course, I take it, he took a drink with 
them, didn't he 1 
A. I suppose h~ 'vould have. 
1\tir. Evans: Now, if Your IIonor please, that is her opin-
ion. 
The Court: If she wasn't where she could see it, she can't 
testify to it. I can't let her go on suppositions. 
By 1\fr. Bremner : 
Q. How many drinks did you take? 
A. One. 
Q. And was that shortly after you got there? 
A. No, because I didn't start drinking as soon. as I got 
there. 
Q. Did some others in the party take a drink before you 
did? 
A. No. 
Q. Out of what bottle did it come, the quart bottle or pint 
bottle, the drink you· took? 
A. From the quart bottle. Everybody took a drink from 
the quart bottle. [ 
Q. Did you see 1\fr. Lutz with any liqror that night, a pint 
or any quantity? 1 
A. There wasn't any pint. 
Q. Did you go to Broad Street up to the liquor 
page 133 } store with 1\fr. Lutz1 i 
A. We follo,ved ~Ir. Yorke's car up to Broad 
Street. 
Q. Didn't 1\fr. Lutz go in the liquor store 1 
A. No, he didn't. 
Q. ·You are certain of that? You were in his car up there? 
A. Yes, I was. , · 
Q. Did l\ir. Yorke go in the liquor storre? 
. . I 
I 
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A. I guess he did because he stopped there. 
Q. How long did you and :Nir. Lutz wait there for Mr. 
Yorkef 
A. Until he started to go. 
Q. Did :Nir. Lutz get out of the car on Broad Street at all 
when he 'vas up there ·1 Did he g·et out of the car at allY 
A. No. 
Q. Did you see hin1 with any package in his hand in the car 
after 1\Ir. Yorke had been in the A. B. C. store~ 
A. ~ir. Lut~ didn't have any 'package. 
Q. You didn't see hin1 with any brown bag or brown pack-
age or paper bag? 
A. There wasn't any package there. 
Q. You are positive of that, aren't yout 
A. Yes. 
Q. :Niiss I{ilby, at the Cottle trial didn't Nir. Evans, who 
represented l\fr. Cottle, ask you on direct examination and 
didn't you answer as follows: "Did ]yfr. ·Yorke's car at any 
time get ahead of you so far· you couldn't see it Y'' 
page 134 ~ and your answer was: "'No, I wouldn't say we 
couldn't see it.'' Did you say that or did you 
not at the last trial? 
A. Well, there ·was his taillight; you could see that up to 
that time I told you about the hill. 
Q. Isn't it a fact that at least one of the rear wheels of 
1\fr. Yorke's automobile 'vas on the hard surface road when 
you and l\fr. Lutz drove up? 
A. The right rear wheel was on the left side of the road 
when we drove up. 
Q. On the left side as you were going out. That is the 
wrong side of the road, so to speak? 
A. That is where the car was, on the wrong side of the 
road. 
Q. As far as the c.ondition of Mr. Yorke and Mr. Lutz were 
concerned their condition appeared to be about the same as 
far as sobriety was concerned 1 
l\fr. Evans: That is drawing a comparison and an opinion. 
The Court: Objection sustained because comparing one 
man's sobriety with another's is not relevant. She can testify 
as to the sobriety of each one. 
Bv Nir. Bremner: 
· Q. Ho'v many drinks did you say 1\,I r. Yorke took 1 
r.\. I don't know how many drinks he took. 
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Q. Can you give the jury any estimate as to 
page 135 ~ how many drinks Mr. Yorke took 1 
1\f.r. Evans: Now, if Your Honor please, an estimate is ·an 
opinion. 
The Court: Objection sustained. She can say what drinks 
she saw him take that she has Jmowledge of or what she saw 
him put d~Jwn. She can't make an estimate of what he took. 
Mr. Bremner: I don't think the little lady would say what 
she didn't know. 
Q. Within your knowledge so far as you know look at these 
gentlemen and tell them how many drinks Mr. Yorke took that 
you saw. 
A. I wasn't sitting· close enough to Mr. Yorke to see hov 
many drinks he took. 
Q. Did you see hin1 take any1 
A. ·well, there was everyone drinking and so why shouldn't 
1\:fr. Yorke. 
1\fr. Evans: If Your Honor please-
The Court: Objection sustained. 
Bv the Court: 
~Q. l\Hss l{ilby, do you recall-! don't know whether you 
actually did see, but if you sa-w lVIr. Yorke take any drinks 
and you now recollect having seen him, whether one or more, 
say so, and if you don't recollect having seen any, just say 
so. We are just undertaking to find out from 
page 136 ~ you what you sa'v and what your recollection is. 
A. I don't know how many drinks 1\tir. Yorke 
took. 
By lVI r. Bremner : I 
Q. You weren't paying any attention Ito how many drinks 
you took? I 
· A. I paid attention to 'vhat I was taking. 
Q. vY as 1\Hss 1\fason in a posi tion-wai1 she near to you so 
she could see the drinking just as well a yon could? 
A .. 1\Hss ~iason was sitting right besid me. 
Q. So anything you could see, she cou;d see? 
(No answer.) I 
Q. Was any liquor carried out in eitHer Mr. Lutz' car or 
1\{r. Yorke's car that you know of? 
1 
• 
A. I didn't see any liquor carried out. 1 
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RE-DIRECT EXAMINATION. 
Bv ~ir. Evans : 
"'Q. Miss Kilby, where did you all go from Miss Mason's 
home, you and Mr. Lutz, when you first left t Where did you 
first go 1 I know you are not familiar with the streets. If you 
don't know the streets, just give some indication if you can. 
When you first got into the automobile with 1\fr. Lutz and you 
first left ~Iiss :1\t!ason 's ho1ne had 1\:fr. Yorke arrived in his 
car? 
A. Yes. 
Q. Now did Mr. Yorke drive from there some-
page 137 ~ 'vhere f 
A. Yes, but I don't recall if he picked Miss 
Maynard or 1\tir. Cottle up first or if he went up West Broad 
Street first. 
Q. You did go over to Broad Street, anyhow, didn't you Y 
A. Yes. 
Q. You followed 1\{r. ·Yorke's car over to Broad Street? 
A. Yes. 
Q. Did you know Broad Street then 1 
A.. No, I didn't. 
Q. Did the words Broad Street so far as applied to Rich-· 
monel mean anything· to you 1 
A. No, they didn't. 
Q. Did you know where you all were going at that time? 
A. No, I didn't. 
Q. But you followed-1\fr. Lutz followed Mr. Yorke's car1 
A. Yes. 
Q. Mr. Lutz had come to 1\tiiss l\{ason's to see you, had he~ 
.A. Yes. 
Q. You had known him previously in Trenton? 
A. Yes. 
Mr. Bremner: \Ve have been over all that. 
The ·Court: Yes, you have been over that. 
By Mr. Evans: 
Q. Where did you all go when you got over to Broad Street 1 
A. What do you mean? 
page 138 ~ Q. Did you stop on Broad Street? · 
A. Yes. 
Q. Where did you stop? I don't care about the side of the 
street, but did you stop in connection with a place, some cer-
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A. '\Ve stopped at a store. 
Q. \Vhat store? 
A. They call it an A. B. C. store. 
Q. They don't call it A. B. C. store in Trenton1 
A. We don't have A. B. C. stores in Trenton. 
., 
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Q. What do you have there 1 You don't have A. B. C. stores, 
anyway? 
A. No. 
Q. Did you Jrno'v then what was sold at A. B .. C. stores in 
Richmondf 
A. No. 
Q. Do you know no'v ·what is sold at them? 
A. Yes. 
Q. ~Iiss Kilby, could it have been possible for 1\fr. Lutz 
to have gone into the A. B. C. store and have gotten a pint 
Qf liquor and have come out 'vith it in a short paper bag and 
put it in the car and you 1night not have known he had bought 
.any liquor? 
Mr. Bremner: I object. 
The Court: Objection sustained. 
page 139 ~ By Mr. Evans : 
Q. You didn't know what a.n A. B. C. store 
nwant, did you~ 
A. No. 
Q. Did you see :1\>Ir. Lutz with anything, any whisky7 
A. No, I didn't. 
Q. Or anything what looked like whisky1 
A. No. ' 
RE-CROSS EXAl\1INATION. 
By 1\'Ir. Bremner: i 
Q. Did you know ·what they were looking for fartl1er down 
'On East Broad Street between 2nd and 3'rd and did Nir. Lutr.~ 
call your attention to the first liquor storl1:. there was closed 1 
A. No. 
Q. Did you know that they had gone ooking for one place 
and didn't get what they wanted and tl~en "rent up on West 
Broad StrP.et ~ · 
A. No. 
Q. Yon didn't ln1ow .that' 
A. I did not. 
"'\Vitness stood aside.. 
• I 
I 
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page 140 ~ :M:ISS 1\f.ARG.AR-ET Y. l\i.ASON, 
the plaintiff, introduced in her own behalf, being 
first duly sworn, testified as follows: 
DIRECT EXAJ\IIINATlON. 
By 1\{r. Evans : 
Q. Please state your full nan1e. 
A. 1\'Iargaret Quaintance 1\tlason. 
Q. "\Vhere do you live? 
A. 3314 Carolina A venue. 
Q. What is your age? 
A. Twenty-three. 
Q. Are you employed f 
A. No, I am not at the present time. 
Q. With whom do you live 1 
A. I live with my father and mother. 
Q. On the night of July 29, 1936, were you riding in an 
automobile driven bv 1\tlr. John L. Yorke 1 
A. I was. ~ 
Q. How did you happen to be riding· in his car that night? 
A. lVIr. Yorke had called 1ne in the afternoon of the 29th 
and asked 1ue to go out that night. 
Q. lVIiss ·l\fason, were you au· going out . that 
page 141 ~ night on a party given by you for :M:iss Kilby, 
your cousin 1 
A. No, we weren't. l\Ir. Yorke called and when he called 
n1e I remarked to hiln n1y cousin was here from Trenton and 
he said: "vVell, fine. Shall I get her a datef" I said: "No, 
she goes with this boy that is working- here." He said: "Well, 
've will all g·o out together,'' but there was no party or any-
thing planned for the evening. 
Q. ·Now what time did 1\tir. Yorke come by for you~ 
A. It was around nine o'clock. Mr. Lutz was already there 
when 1\tlr. Yorke got there. 
Q. Frmn your house where did you go? 
A. Well, from my house we went-we stopped at the gas 
station to get some gas. Mr. Yorke got some gas and then 
we went to the A. B. C. up on West Broad. 
Q. Was that open? ·-
A. That was open. L do remember passing the other one 
farther downtown and they remarked it was closed. 
Q. They went to one that was open finally? 
A. Yes, way up Broad Street. 
Q. Did 1\ir. Yorke go in f 
A. He did. 
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Q. Did you go in? 
A. I did not. 
Q. Did he get anything in there~ 
page 142 ~ .A. Yes. 
Q. What did he get f 
A. He can1e back out with a package, a paper bag contain-
ing a quart of Seagrams. 
Q. vVhat did he do ·with it? 
A. He put it in the back of the front scat, behind the seat. 
Q. Now where did you go from there Y 
A. 1\fr. Lutz was following us all this time with l\Hss Kilby 
and frmn the A. B. G. store we went over to Brookland Park 
Boulevard and Chamberlayne Avenue, and we stopped there 
and l\Ir. Yorke got out and told 1\Ir. Lutz that he had to pick 
up :Nir. Cottle and his date and to saye him following him 
through Barton Heights he would go on and meet him back 
there as soon as he picked them up. So 've left Mr. Lutz 
uud Niiss l{ilby with that understanding· and went over on, 
I believe, either Barton or North Avenue and picked up Mr. 
Cottle and then we went over to York Street and picked up 
lVIiss J\riaynard and went back to meet lV[r. Lutz. 
Q. Then from there where did you go? 
A. Well, at that point 1\Ir. Yorke told Mr. Lutz we were 
going· out to the \Vig;wan1 out on the \Vashington highway 
and gave hin1 an idea of about where it was and told him to 
follow us out there, which he did. 
page 148 ~ Q. \Vhose idea was it to go to the Wigwam in 
the first place 1 
A. It was l\Ir. Yorke's idea. 
Q. And did he follo,v. you on up there from that point? 
A .. ·Yes, we 'vent up there from that point. 
Q. How far is the \Vigwam fron1. the ~ity of Richmond? 
A. I think it is about 6 or 8 miles. j 
Q. Ou the right or left side of the r0ad? 
1\.. On the right-hand side of tlw roak:l. 
~- ~ras that bottle of Seagran1s open11,d before you got to 
the \V 1 o·wan1 ~ ~ • I 
A. No, it wasn't. I 
Q. Did anybody have any drinks before you got to the 
"\Vigwam? 
A. Nothing. · 
Q. \Vhen you got to the Wigwam wh~tt did you do? 
A. \Vhen we got to the Wig'Wam we got out and went in 
and ~Ir. Yorke carried the package in and we sat down at 
a table and :M:iss l{ilby and Mr. Lutz came in with us-they 
I 
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drove up shortly after we got there-and everybody sat down 
at the table in the booth and they ordered some ginger ale 
and ice and ~Ir. Yorke fixed some highballs. 
Q. Who ordered the ginger ale for hig·hballs Y 
A. 1\tir. Yorke. ' 
Q. And who fixed the highballs Y 
A. l\{r. Yorke. 
page 144 ~ Q. Did you fix any highballs Y 
A. No, I didn't. 
Q .. Did you pour any whisky into any glass out there Y 
A. I did not. 
Q. Did you drink a highball that night? 
A. Yes, I did. 
Q. How many did you drink Y 
·A. One. 
Q. Did 1\ir. Yorke drink any that night? 
A. Yes. 
Q. How many did he drink? 
A. Well, I only saw the one highball. 
Q. Now, l\Hss Mason, did you become intoxicated? 
A. I did not. 
Q. Was ~{r. Yorke intoxicated? 
A. No. 
Q. Was Mr. Yorke intoxicated when you left there that 
night? 
A. No. 
Q. Did you leave in his company Y 
A. I did. 
Q. Did you have an opportunity to see how he walked Y 
A. I did. . 
Q. And talk with him as he left T 
1 A. I was talking with him as he left. 
page 145 ~ Q. Did he walk and talk all right? 
A. He did. 
Q. Now how long did you stay at the "VVigwam? 
A. I should say we got out there around a quarter of eleven, 
ten-thirty or quarter of eleven, and we left around twelve-
thirty, maybe between quarter after and twelve-thirty. 
Q. "\Vhere did you intend going from there~ 
.. A. We left there-the Wigwam was getting ready to close 
up and we left there and 1\tfr. Yorke suggested we go out to 
some place he knew of on the 1viechanicsville Pike and get a 
barbecue, and we left the Wigwam with that intention. 
Q. Now did you know the road ·that he proposed to take 
to get to that place from the Wigwam Y 
/ 
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A. I knew the road he took up until he got to Second • 
Street Road and I knew that road, but I didn't know how to 
get through to the 1\Iechanicsville Pike. 
Q. \rVho selected the route that he took that night? 
A. 1\fr. Yorke did. 
Q. l\1iss 1Iason, how did !'Ir. Yorke drive his car from the 
vVigwam down to the intersection of Norwood A venue and 
the Richmond-\Vashington highway f 
A. He drove at a perfectly moderate rate of 
page 146 ~ speed; I should say about 40 miles an hour on the 
highway. 
Q. \Vhere was Mr. Lutz¥~ 
A. lVIr. Lutz was following us. . 
Q. Do you know of your own knowledge whether or not 
J\Ir. Yorke knew that :Nlr. Lutz was unfamiliar with the roads 
around Richmond and the streets of Richmond 1 
A. l-Ie knew because I told him. I told him not to lose 
him. 
Q. You told 1\fr. Lutz-=-
A. I told 1\lr. Yorke not to lose :air. Lutz. 
Q. Did 1\ir. Yorke do anything to indicate that he knew 
they were following him and didn't know the road 1 
A. Yes, he did. vVhen "re got to the end of the highway 
he stopped and waited and l\ir. Lutz had possibly gotten a 
few cars betwe-en us on the highway like that and we stopped 
to wait and lVIr. Lutz drove up behind us. So 've Rtarted off 
and turned there at Royal's filling station and went do-wn to 
Chamberlayne A venue and we turmed right there and went 
down to the fire engine house and the ~School down on Chum-
berlayne A venue and we turned left there and after we got 
across Chamberlayne we slowed down almost to a stop to 
make sure l\Ir. Lutz was turning with us and we saw he was · · 
and we kept on and we followed that road to 'vhere it in-
tersects witl1 Laburnun1 Avenue and 1\fr. Yorl{e 
page 147 ~ drove past the road he want~d to turn on possibly 
the length of the car and as soon as 110 drove 
past he realized that was the way he w~nted to turn. In the 
meantime l\Ir. Lutz had driven up and passed us and stopped 
directly in front of us and 1\{r. Yorke c~lled to him \Ve were 
supposed to turn left there and to follo}V' us. So 1\{r. Yorke 
backed back and turned left onto that road and l\Ir. Lutz fol-
lowed us. I 
Q. At that time where were you sitting in l\tfr. Yorke's 
car1 
A. In the front seat with Mr. Yorke. 
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Q. He was driving 1 
A. Yes. 
Q. vVas he then intoxicated? 
A. He was not. 
Q. ~iiss ~iason, how did he drive from that point¥ 
A. lie followed that road to where it intersects \vith Sec-
ond Stre~t Road and just before he got to Second Street 
Road he said : "I think I will turn left here and take a short 
cut throug·h to !\Iechanicsville Pike.'' 
Q. Now do you know why :Nir. Yorke took that route in-
stead of going directly down Norwood A venue after he came 
off the R.ichmoncl-\Vashington highway? 
A. Well, yes. I think :Mr. York~ intended-
~Ir. Brenu1er: vV e object. 
· The Court: Objection sustained. 
page 148 ~ By. ~:lr. Evans: 
Q. Don't state what you assume or think, but 
if you know of your own knowledge you can state it; if you 
don't, you can't. 
A. ~1:r. Yorke's. statenumt that he n1ade \vhen he got to 
Second Street Road when he turned and said: ''I am going 
to take a short cut through here,'' assured me that up to 
that time that he intended going through Highland Park and 
East Highland Park to the l\Iechanicsville Pike. 
l\Ir. Bremner: If Your IIonor please, we object to that. 
The Court: Objection sustained. The concluding part is 
stricken from the record. The ren1ark that he made mav re-
main in •the record as evidence. · 
~Ir. Bremner: \Ve don't object to that. 
By Mr. Evans: 
Q. Now, ~iiss ~fason, up to the time that Mr. Yorke got 
on the Second Street Road how had he been driving~ How 
did he drive? · 
A. lie had been driving very carefully and \Vaiting for l\Ir . 
. Lutz. 
Q. Now after he got on the Second Street Road did he or 
not drive differently? 
page 1.49 ~ A. \Veil, after he started down_:_of course, he 
. slowed when he rnade that turn into Second 
Street R.oad and started clown the Second Street Road and 
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road that is very curvy and he had gotten his speed up pretty 
good when he got to that part of the road and he was going 
fast. lie gradually gained speed and when he got to where 
this road starts getting curvy he was g·oing fast and instead 
of slowing up he just kept on going. . 
Q. What, if anything, did you say or do when you becan1e 
conscious he was going too fast f 
A. vVell, he was going around a curve down to a hollow 
on Second Street Road and he was going so fast it scared 
me and when I g·ot down there I yelled ''Johnnie!'' and he 
turned to 1ne and laughed and said: "That is all right, 1\iar-
• garet; I know this road perfectly because I drive it every 
n1orning on my route.'' 
Q. Now did he after you said ''Johnnie ! '' and he made that 
staten1ent to you reduce his speed at all? 
A. He did not. 
Q. Did he after that time go up a hilll 
A. Yes, he did. 
Q. Did he go up that hill at the same speed-
1\fr. Brmnner: I object to leading questions. 
The Court: Objection sustained. 
page 150 ~ By :rvrr. Evans : 
Q. Do you drive a car, ~1iss :.Mason~ 
A. I do. 
Q. Did you drive a car at that time 1 
A. Yes. 
Q. How long had you been driving at that time? 
A. I had been driving· since about 1930, possibly. 
Q. Now how fast was 1\tir. Yorke driving· at the time you 
said ".Johnnie!'' and he n1ade that statement to you that you 
testified to 1 
A. He wasn't going· a bit under 50. . 
Q. Did he reduce ... his speed after you made that state-
ment to hin11 I 
A. He didn't, unless he lost a little g~1 ing up the hill. The 
hill may have slackened him a little bit, .. ut ·when he reached 
the top he was gone again. 
Q. Now after he got up to the top of tl1e hill how fast was 
he going? 1 
A. He was going just as fast as he was when T yelled to 
him. 
Q. And how fast was that? 
A. I said it wasn't under 50. 
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Q. Now was any statement made to him after that time by 
anybody else in the car 7 ' . , . 
A. l\tiiss l\1aynard holloaed to him from the 
page 151 ~ rumble seat and she said ''Johnnie, please don't 
go so fast". · 
Q. Now where was that; before or after your statemeutY 
A. That was shortly afterwards because she said it at the 
time :&Ir. Yorke was trying to reassure me. 
Q. Now did you hear that statementt 
A. I' did. 
Q. Did l\{r. Y orkc hear it 7 
A. I see no reason why he shouldn't have heard it. 
Q. Did he make any statement .after she made that state-
ment to him 7 
A. No. 
Q. Did he reduce his speed-
A. No. 
Q. -at all after she made that statement to him? 
A. No. 
Q. Now was there an accident about that tin1e? 
A. There 'vas. 
Q. How soon after ~Iiss Maynard's statement was made 
was itt that the accident occurred Y 
A.. It didn't seen1 to be hardly a second. 
Q. No'v what 'vas the first .indication to you that an ,acci-
dent was occurring? 
A. Well, l\{r. Yorke tried to make the curve and just 
couldn't make it; he was going too fast to make 
page 152 ~ it and lost control of the car. -· 
· Q. Now did that accident begin on a straight 
road or on a curve? 
A. It began just as he was entering the curve. 
Q. Did that curve, for the direction in which he was going, 
bond to the right or the leftY 
A. To the left .. 
Q. I-Iow fast was 1\tlr. Yorke going at the time he entered 
that curve 7 · 
1v1r. Bremner: I submit she has answered that three times. 
A. Not under 50. 
The Court: She answered at other places: "I don't 
know." I don't know as to that. 
1\{r. Bremner: I wish to call your attention· to this. She 
I, 
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said just in a second or two after ~Iiss lVIayna n.l made some 
protest of some kind that the accident happened and }fr. 
Evans had asked her I when she made thl~ protest how. fast 
and she said not under 50 and then they) clintbcd the hill ~nd 
that may have slackened it and· I believo used the term went 
on a~:ain and not under 50. 
Th.e Court: I think that is true, but I don't know whether· 
she meant by that to bring it up to the point of 
page 153 ~ the accident. I will let her answer. 
By 1\{r. Evans : 
· Q. How fast was J\~Ir. Yorke driving the car in which you 
'vere riding when he entered that curve~ 
A. "\Vell, I would say the same speed; certainly not under 
that. 
Q. Just say what the speed i.s. . 
A. I couldn't say definitely the miles, but I kno·w it was1i.'t 
under 50 and he was going faster rather than slower than he 
had been going. 
Q. Now, Iviiss l\fason, is this picture, which has been in-
troduced as Exhibit "C'', a picture of the place where the 
curve is at which the accident started f 
A. Yes, that is the curve. 
Q. Now when 1\tJr. Yorke g-ot to that curve on which side 
of the road was he driving·; right, left or in the ce.nter1 
A. In the center. 
Q. Now did he go around that curve on the right side, on 
the left side or in the center¥ 
A.. I don't know. I 
Q. Did he go over on the right side of the cnrve at any 
time after he got around the curve_? 
Mr. Bremner: "\Ve object to the question as leading. 
The Court: · Objection sustained. 
1 
I 
page 154 ~ ·By Ivir. Evans: : 
Q. When he got to the curve what did he do, 
if anything 1 1~ 
A. He lost control of the car and he "\Vent from one side of 
the road to the other. You could hear[:the tires screeching 
as he swerved and then he turned over, but I don't remember 
which side he went to first. ' 
Q. Do you rmnmnber that the car did turn over? 
A. I don't remember the actual turning over. I think I 
'vas conscious of the fact it was going ~to turn over. 
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Q. In which direction \vas l\ir. Yorke looking when he got 
to that curve? \Vhere was he looking¥ 
A. He was trying to reassure me because he had scared 
me RO on the curvP. before that. 
Q. ''There was he looking~ Was he saying anything to 
von? 
·• .lL He was talking to 1ne about that, trying to tell me not 
to be scared. 
Q. ''T as he looking straig·ht ahead or looking at you Y 
i'l. lie was probably looking at me. 
Nfr. Bremner: 'lf Your I-Ionor please, ·we object to that. 
The Court: Objection sustained unless the lady knows 
where he was looking. 
A. (Continued) lie w·as looking at me because he turned to 
n1e and laughed at me for being afraid. 
page 155 ~ Q. Now w·hat was the condition of the weather 
that night? 
A. It was a very dark nig·ht. It was clear. It had sprinkled 
a little a few 1ninutc~ earlier in the evening about nine 
o'Clock because when l\Ir. Yorke can1e out to the house he 
had thP top down on the car and when we started it was 
sprinkling a few drops and we put the top up before \Ve left 
my house, but it had stopped raining before we got l\1:r. 
Cottle or 1\Iiss l\faynard because they rode in the rumble seat 
and it didn't raii1 unv n1ore after that. I mean it didn't 
mnount to anything. It was a "clear night, but very dark. 
Q. Now were you or not 'injured in this accident T 
A. I was. 
Q. vVhat injuries did you sustain? 
A. Well, I had a cut over this right eye-I think they took 
eight or ten stitches in it-and this left arm \Vas broken-
the elbow was broken in four places from here down into 
the elbow a11d the nerve \vas paralyzed in this arm entirely, 
including this hand and wrist, and I had a concussion and 
my right foot was cut-I had five stitches taken in my toe 
of my right foot, and my right leg- '')'as bruised; my knee 
was bruised and 1ny leg was cut up in several places, and I 
had a hernorrhag·e of the muscle in this arm and 
page 156 ~ I l1acl a cut on this elbow here. 
Q. I-Ia ve you got any scars? 
A. I have a scar on this elbo,v. 
Q. W oulcl you n1incl stepping over here and letting· the 
jnry see the scars that resulted from your injury? 
I 
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Q. llave you a scar over that eye? 
A. Yes. 
Q. vVas this the arm that was injured f 
A. It was. 
Q. Can you straighten that arm out f 
A. No, I can't. 
Q. Is that as straight as you can get your arm f 
A. As straight a~ I can. 
Q. It is your left arm .that you can't get straight7 
A. Yes. 
Q. Ca~1 you get your right arm straig1itf 
.A. Yes. 
Q. Was that left arm as straight as your right arm be-
fore this accident? 
A. It was. 
Q. Is tho condition in which your. left arm is now the re-
sult of your accident? 
A. Yes. 
Q. vVere you or not at the hospital~ 
page 157 ~ A. I was. 
Q. What hospital? 
A. I was at Johnston-Willis Hospital. 
(~. llow long were you there? 
A. A week. · -
Q. 'Vhat doctors attended you? 
~ A. l\ir. 1\fauck and his assistant Dr. Butterworth and Dr. 
Don Daniels. 
Q. At the time of this accident were you employed? 
A. I was. 
Q. "\Vhere were you employed? 
A. I was employed at Thalhimer Brothers as a sales per-
son. I 
Q. What salary were you getting? : 
A. $12.00 a week. j 
Q. :Niiss lVfason, l hand you a bill of 
1
the Johnston-Willis 
IIospital for $63.15 and ask you to loo . at that please and 
state to the Court and jury if that is the bill for the time you 
were there? 1 
A. It is. 
Q. Is that the full bill they rendered at the time you were 
there? 
A. Yes, sir. 
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Note: Filed and marked Exhibit "E" .. 
page 158} EXHIBIT E. 
Richmond, Va. Aug. 5, 1936 
THE JOHN.STON-WILLIS HOSPITAL 
Miss Margaret 1Iason, Dr. 
1\fake checks payable to 
The Johnston-Willis Hospital. 
This bill is for I-Iospital charges only, and does not include 
fee for medical or surgical attention. 
Room For ·vveek From 
Operating Room Expense 
Laboratory Examinations 
Dressings and Pads 
Telephone and Telegraph 
Extras X-Ray 
PAID 












JOI-INSTON-WILLJ:S HOSPITAL, INC. 
By E. C. 
Bills Payable Weekly and in Full When Leaving. 
Q. Miss Mason, did you get a bill from Dr. Daniel for his 
services to you? 
A. I did. 
Q. Just what services did he render? 
.A. Well, he sewed up my head that night-the 
page 159 }- night they carried me in the hospital he sewed up 
my head and my foot and he bandaged those while 
I was in the hospital. 
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Mr. Evans: I offer that in evidence. 
Note: Filed and marked Exhibit "F". 
EXI-IIBIT F. 
:b,rank S. Johns, 1\II. D. 
Consultation by Appointment 
Donald S. Daniel, M. D. 
Richmond, Va., 9-1-36 
l\Hss ~iargaret Mason 
. 
To DJ:tS. JOHNS & D ... L\.NIEL, Dr. 
Surgical Operation 
Consultation 
Professional services 7-1936 
Radium 
Paid by check 
Nov. 13, 1936 
Thank you 
BB 
Accounts presented Inonthly 
$10. 
·unless requested no acknowledgmnent will be made of re-
Inittances by check. 
Q. !riiss JVIason, please state whether or not your injuries 
were painful. 
.A. Well, they were terribly painful, especially 
page 160 ~. this arn1. I had it in a cast fron1 here down to 
here (indicating) for about; six weeks in a posi-
tion like that (indicating) and this cut in here, of course, 
was in pretty bad condition and no way to get to it and it 
eouldn 't heal up and made the whole in~ide of this elbow ra,v, 
and the nerve being paralyzed this wris~ here was very pain-
ful, and I guess it was a couple of 1nontlhs that I had to sleep 
-what little sleeping· I did I had to sledb on n1y back because 
I couldn't move at all lying down, and a~ter they took the cast 
off of my left elbow in here they put a ~artial cast from here 
down into the palm of my httnd and I had that on 
})age 161 } until, I think, the first or s®ond week in N ovem-
ber to support this wrist. :The nerve was para-
lyzed and the wrist dropped like that andicating); I had no· 
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use of it,. couldn't even pick it up, and after they took that 
partial cast off I finally got my wrist so it was 'vhile very 
weak but with an effort I coul4 get it up and hold it up. I 
could hold it up like that but I could hold it up if I held my 
arm sideways like this because it would sort to support it, 
but I still had no use of my fingers at all and Mr. Mauck was 
treating· me; I was going to him every day and he was baking 
and massaging it, and it was after Christmas before I got 
my fingers-all of them straight. The nerve seemed to come 
back gradually in one a little bit and it was really after 
Christmas before I got them all straight and they were still--
I had very little use of them. I could straighten them, but 
·that is about all and even now these three fingers are very 
tense; you can feel the nerve in them at all times. My elbow 
bothers me quite a bit. It has a sort of continual ache, es-
pecially in damp weather, and my head here gives me head-
aches occasionally; I don't know whether it is from .the cut 
or the concussion, but especially if I get the least bit over-
heated. 
Q. Do you still have headaches 7 
A. I still have headaches. 
page 162 ~ Q. From that cause? 
A. "'\V ell, I imagine so. I never had them be-
~ fore. 
Q. l\Iiss Mason, do you have any trouble with your arm 
at the socket? · 
A. Oh, yes; I forgot to mention that. When I had this 
arm in the cast I don't know what happened, but I used to 
get awful cramps in this arm and it still seems to fall out 
of the socket; I don't know whether from the weight of the 
cast and the bone being heavy and the non-use of the arm, 
but there is a place here where the muscle just seems to sag 
from the bone; you can get your two fing·ers in it. I don't 
know how to explain how it feels, but sort of like you have 
got your ja'v out of joint. · 
Q. Now, ~Iiss Mason, have you fully recovered from your 
injuries? 
A. I have not. I can't use my arm any farther than that 
(indicating). 
Q. Are you or not still under the care of physicians? 
A. I am. 
Q. Who is the doctor! 
A. Dr. Page l\fauck. 
Q. How often do you go to him~ 
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, Q. Had you been going to him previously more than three 
times a week? 
page 163 ~ A. Yes, I went to him every day for months 
and months. 
Q. And he rendered you this baking treatment¥ 
A. Yes, and massage. 
Q. There is one question I believe I neglected· to ask you 
and that is how much whisky or what you drank that nig·ht. 
A. I had one highball. 
Q. Were you intoxicated that night? 
A. I was not. 
CROSS EXA~IINATION. 
Bv J\~Ir. Bremner: 
"'Q. Miss 1\<Iason, were you on Broad Street with Mr. Yorket 
A. Yes. 
Q. Did you see lVIr. Lutz up theret 
A. No, I didn't, until we got ready to drive off. He was 
on the opposite side of the street. 
Q. Now did you see a pint of liquor out at the Wigwam~ 
A. I did not. 
Q. Talking about highballs being mixed out there-ginger 
ale, I believe, highballs; how big were the glasses? 
A. Regular water glasses. . 
Q . .And in them was liquor; ginger ale and ice¥ 
A. Yes. 
Q. No~ were you and Niiss ~Iaynard separated at any time 
while the drinking was going on t 
page 164 ~ A. Not unless one of us had been dancing. 
.... Q. Did you see ~Ir. Yorke drink anything! 
A. Not except the one highball. · 
Q. How long was that after you got tq it. he Wigwam? 
A. Possibly some twenty minutes. 
Q. IIow long did you remain at the Wigwam? 
A. We remained there until possiblf' quarter after or 
twelve-thirty. 1·· Q. Did any liquor leave the Wigwam 1, I mean in bottles. 
A. Not to my knowledg·e. 1: 
Q. Did you see the quart of Seagrams emptied? 
A. I don't remember seeing it empty, tho. , 
Q. Did you walk out to the car with Mr. Yorke 1 
A. I did. 
Q. He didn't have any package with him then, did he 1 
A. He did not. 
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Q. Did you see ~Ir. Lutz go out to his car with Miss Kilby~ 
A. ·vve -all left together. 
Q. Did you see ~Ir. Lutz haye any package in his hand 
when he left~ 
A .. I don't rementber seeing him have anything. 
Q. Now did you see l\{r. Lutz take any drinks¥ 
A. I can't definitely say that I saw him take one, but it 
was one fixed for everyone when we got there. 
Q. When you first got there I take it you were 
page 165 r all together f 
A. Yes. 
Q. Now, l\Hss l\Iason, you and Mr. Yorke were friendly, 
weren't you f 
A. Yes. 
Q. And you were friendly that night and while driving on 
the highways towards Ellerson? 
A. Yes. 
Q. Immediately before and at the time of the accident you 
were friendly, weren>t you 1 I mean you had no dispute be-
tween you or any trouble T 
A. No. 
Q. From the time you said ''Johnnie'' perhaps a few min-
utes elapsed before the accident took place; is that right? 
A. Possibly a minute or minute and a half. 
Q. You didn't say any more to him, did you f 
A. No. He was still trying to ease my fears from going 
around the curve. 
Q. In other word~, you told him-
A. He was assuring me he knew the road and it was no 
need to worry. 
Q. And yoti did1\ 't say any more to him¥ 
A. No. 
Q. And you think you were riding about the center of the 
road, do you, when this-I mean imn1ediately before the ac-
cident? I am not trying to pin you do,vn to the 
page 166 r accident. \Vere you driving generally in about 
the center of the road say for a distance of sev-
eral hundred feet or yards- prior to the accident? 
A. I really don't know. 
Q. It was a very dark night? 
A. It 'vas. 
Q. The wind was blowing right much, wasn't it¥ 
A. I don't remcn1 her the wind. 
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A. The windows were down, yes. 
. Q. And I believe you said the curtain was up so that-I 
mean the curtain in the rear of the top was open~ 
A. Raised, yes. 
Q. Whether up or down, it was an empty place there be-
tween the seat of the automobile and the rumble seat where 
]\ifiss ~Iaynard and 1\Ir. Cottle were; is that right 1 
A. Yes. 
Q. And the radio was running? 
A. Yes. 
Q. And ·had been running for sometime? 
A. Yes. 
Q. And I suppose it was on loud enough so those parties 
in the rumble seat could hear it, wasn't it~ 
A. Yes. 
page 167 } Q. Did you see 11r. Yorke take more than one 
drink? 
A. I did not. 
Q. By that answer I take it you don't mean that he did 
or did not; is that right? 
A. I didn't see him take but one. 
Q. Well, did you dance with anybody but Mr. Yorke¥ 
.A. Yes, I danced with }\;fr. Cottle. 
Q. I mean at times during the evening you were absent from 
~Ir. Yorke, were you not? 
A. Yes. 
Q. vVell, no,v, were you present when SOine people from 
an adjoining table came over and stood up by your table? 
A. I was. 
Q. Well, did ~Ir. Yorke take a drink with those people? 
A. I didn't see hhn take one. I saw them take one-sev-
eral. 
Q. You don't know wl1ether he took dne or not 1 
A. I didn't see him take one. I sa~ every one of them · 
take one, but I didn't see him take one.~, 
Q. Well, did you ever see what becam 1 of the quart bottle f 
A. I did not. , 
Q. Did you ever see the pint bottle ill.' the Wigwam? 
A. I never saw the pint bottle. 1 
Q. Now, as I understand, there were ![booths there-tables 
in the booths to sit down and face each .other with the table 
in between¥ 
page 168 } A. Yes. 
kind7 
Q. The place advertises food and things of that 
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A. Yes. 
Q. \\Then did yon meet 1\Ir. Yorke that evening? 
A. He came by my house for me around nine o'clock. 
Q. \Vas anything eaten from nine o'clock by you or Mr. 
y orke so far as you know from nine 0 'clock up to the time 
of the accident Y 
A. No. 
Q. Was anything said about food while you were in the 
vVigwam by anybody; about anything to eat' 
A. There was a suggestion 1nade about food just before 
we left and the Wig·wan1 was getting ready to close and that · 
was when ~Ir. Yorke suggested we go some place else to 
eat. 
Q. Now, :Miss 1vfason, are you acquainted with No. 1 high-
way? 
A. Is that the 'Vashington highway' 
Q. Yes. 
A. Yes. 
Q. The hig·hway that the Wigwam is situated on? 
A. Yes. 
Q. As you drove back clidn 't you see a lot of eating places, 
a nu1nber of eating places with signs up there advertising 
barbecue and whatnot at Solomon's Store? Do you know 
where that is~ 
A. I know there are quite a number of places 
pa~e 169 ~ 3Jong thet·e, but I didn't pay any attention to any 
of thern that night. 
Q. Did you know when you passed those places where you 
were going in particular Y 
A. No, except that 1\{r. Yorke had said we were going to 
a place he knew of on the 1\IIechanicsville Pike that had good 
barbecues. 
Q. I mean do you know at what point in the night, was 
it at the Wig·wam or afterwards, that you learned Mr. Yorke 
was going to some place on the Mechanicsville Pike where 
you could get good barbecue~ 
.A.. It was when we were getting ready to leave the Wig-
wam. 
Q. So that you kne·w and 1\Ir. Yorke knew, from what he 
told you, when you got to Royal's filling station on Nor-
wood Avenue that you 'vere going out to lVIechanicsville Turn-
pike~ 
A. Yes. 
Q. Now, 1\Iiss 1\iason, I believe you said or \sn.'t it a fact 
that just before the accident-I mean ''lhen you w~re go~ng 
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that he tried to make it and that was just 'vhen he lost con-
trol; is that right? 
A. He tried to make the curve or came upon the curve and 
didn't. see it until he got on it and he was going too fast to 
m~e~ . 
Q. Didn't he pull to the left? vVhat do you mean by say-
ing he tried to make it? Did he pull to the left? 
page 170 ~ A. 'V ell, the curve was going to the right. 
Naturally he ·would pull to the right, wouldn't 
he~ 
Q. "What I n1ean is this. The point of the curve was on 
your rig·ht-hand side-I mean it went this way, didn't it (in-
dicating·), if this is the right-hand side of the road? 
A. Yes. 
Q. I don't mean it was that severe, but here is Norwood 
Avenue and here is Second Street Road-here is Norwood 
A venue back this way; this is the road that leads into 1\tfr. 
Scott's home 1 
A. Yes. 
Q. Now the curve when he approached up this way-was 
he driving in the center . of the road? 
A. Yes. 
Q. Now when he approached the curve along about here, 
wherever it was, did he pull to the right or left to,vards that 
curve? 
A. I reallv don't Imow. 
Q~ But you did feel hin1 pull the car, did you? 
A. Yes, I felt him pull the car, but couldn't tell you which 
wav. Q. Now did you see him pull the wl1eel ¥ I mean did you 
actua1ly sec him twist it 1 
A. Yes, I saw him twist the wheel to try to make the curve. 
Q. But, of course, you don't recollect whether 
page 171 ~ he twisted it to the left or right? 
A. No, I don't. ~· Q. Now when he twisted that wheel w :.s that just a second 
or so after you claim Miss 1\Jfaynard sai , something to him? 
A. Yes, a few seconds. I wouldn't say how many seconds, 
but a few seconds. r 
Q. I take it that you and Mr. Yorke: and Miss ·Maynard 
and ~fr. Cottle were talking back and fo1~h from time to time 
as you drove along there, were you ? 
A. Yes. 
Q. I mean during the evening from the time you left the 
Wigwam up to the time of the accident you drove along talk-
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ing back and fo!th between the couple on the front seat. and 
the couple in t~e rear seat Y · 
A. Yes. 
Q. Did you see Mr. Lutz take a drink? 
A. I don't remember seeing him actually drinking. As I 
said, it was one there for everybody when we got there. 
Witness stood aside. 
_pag·e 172 ~ DR .. H. PAGE -MAUCK, . 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows: -
DIRECT EXAMINATION. 
By Mr. Evans: 
Q. Please state your full name. 
A. H. Page Mauck. 
Q. Where is your office 1 · 
A. 307 Professional Building, 5th and Franklin. 
Q. Do you specialize in any particular branch of medicine 
and surgery? 
A. Yes, that branch of medicine and surgery known as. 
o·rthopedic surgery that deals with diseases and injuries of 
bones and joints. _ 
Q. How long have you specialized in orthopedic surgery? 
A. Since 1914. 
Q. Did you attend 'Niiss Margaret ~fason, who has just tes-
tified in this casP., in 1936 Y 
A. I did, sir. · 
Q. I-Iave you the records of your office of the attention 
you gave her 1 ' 
A. Yes, sir. 
Q. Doctor, please state wl1en _you first saw her, 
page 173 ~ what your diagnosis was of her condition and 
what treatment you rendered. 
A. I first saw ~Iiss ~fason at the Johnston-Willis Hospital 
on July 31, 1936. ~:fiss l\fason had been admitted there the 
night before with the history of having been injured in an 
autoinobile accident. She was seen by Dr. Daniel and my 
associate Dr. Butterworth and at the time that I saw her she 
had a dressing on her head over a laceration which had been 
sutured the night before at the time she was admitted; also 
a .dressing on her toe-the great toe of her right foot. She 
had numerous bruises on her arms. Her left arm was in a 
splint and X-ray plates had been taken of this arm which 
- ]I 
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showed that she had a shattered lower arm extending into· 
the elbow joint. There was a wound on the front of the el-
bow, due to one of the fragments of bone having stuck through. 
The position of the fragnwuts was not satisfactory. So I 
took her to the operating room and she was given an anes-
thetic and the fractured bones-the fragments put back into 
the best position we could put them in. A plaster cast was 
then applied to her arm and it was noted that she had a weak-
ness of her hand, that she had an inability to raise her hand 
or move her index finger or thumb. :Miss JVIason remained 
in the hospital frmn July 30th to August 5th, when she was 
allowed to go hon1e, and she was then seen at home 
pag~ 174 ~ and later can1e to my office for treatment. She 
re1nained in the cast-wore the cast on her arm 
for about six weeks. Her arm was followed-checked up by 
X-rays at the office and on removal of the cast from her 
ann a short cast was applied to hold her hand up so that it 
wouldn't hang· down, straining the paralyzed n1uscles. l\Hss 
:Niason has rCinained under n1y care from the time of the ac-
cident practically up to the present time and is still under 
my care. 
Q. Doctor, how often do you see Miss l\1:ason now? 
.A. l\tiiss ~~lason reports to my office three times a week. 
Smnetimes I see her three times a week, sometimes I only 
rlee her once. The nurse in my office is a trained person in 
giving baking· and n1assag-e and she g-ives the treatn1ents to 
l\Hss l\iason, except for the stretchings, which are either car-
ried out by Dr. Butterworth, n1y associate,· or n1yself. 
Q. vVhat do those stretchings consist of? 
A. Following the baking and massage of the elbow and 
muscles of the upper a1~d lower arm those stretchings are 
simply attempting to carry the arm down into the extended 
position. In other words, to straig-hten
1 
the arm as much as 
possible. [, 
· Q. You do that on her left arm, the one she injured in the 
accident? ~~ 
page 175 } A. Yes, the left arm. 
Q. Is that or not painful 
A. Yes, sir, this is quite painful ev~n now when ·we at-
tempt tQ strotch it. [! 
Q. Please state whether or not in your opinion l\fiss 1\i[a-
son will .have a permanent injury. I 
A. Yes, sir, I think she has a permanent injury. 
Q. \~That does her pern1anent injury consist of~ 
A. She has smne defor1nity of that arm. The carrying ang]e 
I 
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there, it is an incorrect angle of the elbow that is a little bit 
knocked-kneed in the ordinary person. This angle has been 
disturbed so that instead of being a little knock-kneed, which 
is essP.ntial to the carrying position of the elbow, it is prac-
tically strai.g·ht. It gives the appearance of being· a little bit 
bowed outward. That constitutes a definite disability in the 
arm for function. In addition to that, she has a limitation 
of motion in both carying this arm straight, 'vhich is ithe main 
limitation, and then carrying it up. She is unable to carry 
the injured arm up as far as she is the opposite one, and the 
last 40 or 50 degrees of complete extension, that is, complete 
gtraightening of thj s arn1 is lost; she just can't carry it out, 
and I think that is permanent. 
Q. You think that is permanent? 
A. Yes. 
Q. That she will never be able to straighten her 
page 176 ~ arm out co1npletely ¥ 
A. No, sir, I don't think shP. will ever be able 
to straighten her arn1 out completely. 
Q. ~Hss ~iason has also stated on thP. stand-I think you 
were present when she was testifying-that she had some 
troublP. with the shaft of her arm at the hP.ad of it where it 
enters tl1P. socket of her shoulder. Have you had any reason 
to attend to that? 
A. Yes, sir. she has been under our care and this has been 
ollserved that shP. has a relaxation of the shoulder due to the 
fact that during hPr disability and disuse of the arm the 
muscles of this arlli havP. been decidedly 'veakened. That in-
cludes the muscles about the shoulder and with the arm 
slightly bent and carrying it in that position that throws the 
shoulder forward and causes a stretching of the capsule 
·around the shoulder joint. 
Q. Doctor, in your opinion will it be necessary to give her 
anv treatment for ·that condition? 
A. Yes, sir, I think the exercises that she is carrying out 
about her arm tend to corn~ct this to a certain extent. I am 
not sure that it is going to correct it. Sometimes it is neces-
sary to do some type of operation in order to tig·hten up that 
shoulder joint. 
Q. Now please state whether or not Miss Ma-
page 177 ~ son suffered any pain beginning with the time you 
first saw hP.r and for how long a period if she did 
so suffer? 




John L. Yorke v. Margaret Quaint~nce Mason. 123 
Dr. H .. Page Mauck.l 
great deal in the first weeks of her inj\}ry and had a great 
deal of pain when the nerves commenced-the paralyzed 
nerves commenced to come back. The pain radiating down 
her hand to which -the nerve was distrib~ted was quite pain-
ful. Of course,. she has pain even at the present time on our 
trying to forcibly straighten this arm. This has lessened a 
good deal since the original injury. It was quite painful 
wl1en we first started carrying out these, manipulations. 
Q. Doctor, Miss ~1ason has testified that in damp weather. 
she sustains some increased pain over that which she prob-
ably has when the weathP.r is dry. Will you please state 
whether or not that is a normal result or natural result from 
the kind of injury she had 1 
A. Yes, I think that is a perfectly natural result. Most 
injuries do have more pain during· rainy and damp weather. 
Q. How long will that continue? 
A. That is almost impossible for me to say. Some of them 
clear up very much quicker than others ; some of them it is 
a question of months, some of them even a question of years 
before they entirely clear up. The tendency, ho,vever, is to 
diminish-! mean to in1prove. 
page 178 ~ Q. For how long a period from now on do you 
think it will be necP.ssary for you to have Miss 
~Iason come to your office several times a week for treatment 
for this injury she has~ 
A. Well, that is aln1ost impossible to say. I think Miss 
~Iason is still improving some. ller muscles are becoming 
bP.tter developed and she is increasing to a certain extent 
slightly in her recovery of motion and I don't intend sto.p-
ping until I think the maximum degree of improvement has 
been reached; that is, she has gotten to the point that she 
isn't going to make any greater improvement. 
Q. Will you please state 'vhat the total amount of your 
char~:es are until the present time-up ito the present time 
for se:vices rP.ndered ~{iss ~fa son? · : 
A. Her bill up to the 1st of December "ias $200.00. I should 
say--I haven't calculated it, but I shoul~ say her additional 
bill will probably run $200.00 for additional treatment. · 
Q. Does that or not include an estimate for a surgical op-
eration if one such as you have described should become 
necessary? 
A. No, sir, that 'vouldn 't include the surgical fee for the 
operation on her shoulder. 
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Q. vVhat 'vould be the probable cost of such an 
page 179 ~ operation if one should become necessaryt 
A. You mean professional services or includ-
ing the hospital? 
Q. Just your professional services? 
.A. I should say an additional $100.00 for the operation. 
Q. And then there would be hospital expenses and operat-
in~ expenses Y 
A. Yes, sir. 
Q. \Vill you please state whether or not 1\Ii'ss 1\Iason, even 
though her arm should never be resto1~ed to a position that 
is straight, whether she can expect in the future to begin to 
have normal use of it. such as to lift things she could not have 
lifted otherwise ap.d general use of her arm .in and about her 
daily life¥ 
A. No. sir. I think she 'vill always be incapacitated me-
chanically in doing things such as lifting· weights. The nle-
chanics of the arm are not perfect; she has lost one of the im-
portant things, the so-called carrying angle of the elbow. I 
think the strength of her arm will improve. I think she will 
gain streng·th ii1 her fingers and fdrearm, but think she will 
always have ·"reakncss about her elbow. 
Witness stood aside .. 
page 180} :MISS lVIARCEJLLA DENISE 1\iAYNARD, 
being recalled to the stand, testified as follows : 
DIRECT EXAiviiNATION. 
By 1.\tir. Evans : 
Q. I called you back for one or two questions. After you 
made your protest to Jvir. ·Yorke, such as you testified this 
morning, did you see whether or not. he kept his attention on 
the road or whether he looked elsewhere than on the road 
ahead of him and, if so, in which direction f 
l\ir. Bremner: If Your Honor please, we object to the 
question as leading. She can state what he did. 
The Court: Objection sustained. She can be asked after 
she made the remark if he did anything or made any move-
ment. 
Bv ~fr. Evans: 
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A. Well, when I looked at him he was looking in Miss ~{a­
son's direction, talking to her. 
Q. Now where was he looking when you first became con-
scious of an accident beginning 1 
page 181 } A. vV ell, when I made my protest and I was 
looking at him to see if he was going to give me 
an answer he was looking at Miss 1\fason and then when he 
lost control of the car I wasn't looking at him . 
. ' 
CROSS EXAMINATION. 
By Mr. Bremnr.r: 
Q. Is Mr. Cottle here today? 
A. Not to my knowledge. 
·Q. Have you seen ~lr. Cottle here today~ 
.A .• No, sir. 
Q. Does he live in Richmond? 
A.· No, sir. 
Q. Do you know where he lives~ 
A. He lives in Clifton F'orge. 
Q. I mean by ~{r. Cottle 1\{r. C. H. Cottle who was in the 
car with you on that night. 
A. Yes, sir. 
Q. Is he living in Clifton Forge now~ 
A. Yes, sir, I think he is. 
Q. "\Vhen is the last time you have seen him 1 
A. The last time was when the trial was held. 
Witness stood aside. 
page 181% } Mr:. Evans: Your Honor, we have a photo-
graph which we would like to offer in evidence 
of the automobile of Mr. Yorke, if it can be admitted by agree-
ment. I 
~{r. Bremner: If Your Honor please~ it is self evident to 
us that it does not represent the car as it was immediately 
.aftr.r the accident. We don't want to b~ put in the position 
of objecting to any picture that is offe~ed and will let it go 
in for ·what it is worth, but we are not willing to let it go in 
with the undr.rstanding it represents the condition of the car 
immediately after the accident. 
l\{r. Evans: But you admit it is the automobile? 
1\{r. Bremner: Yes, we admit that. 
The Court: It is admitted in evidence and then either side 
can give what testimony they want to in explanation of it. 
Note: Filed and marked Exhibit ''G:''. 
I 
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page 183 ~ ED"\V ARD G. QUAINTANCE, 
a witness introduced in behalf of the plaintiff, 
being :first duJy sworn, testified as follows : 
DIRECT EXAlVIINATION. 
By J\IIr. Evans : 
Q. VVill you please state your full name? 
A. Edward G. Quaintance. 
Q. VVhere do you live? 
A. New Albany, N e'v York. 
Q. Are you related to 1\iiss ~Iargaret 1\fason, the plaintiff 
in this case 1 
A. An uncle. 
Q. vVere you in R.ichn1ond at the time when 1\Hss 1\fason 
was injured in an automobile accident last July~ 
A. Yes, sir. 
Q. lVIr. Quaintance, were you at the hospital where she was 
during the time she was being treated here in Richmond¥ 
A. Yes, sir. 
Q. Did ~fr. John L. Yorke, the defendant in this case, come 
there to the hospital while you 'vere there? 
A. He did. 
Q. How soon after the nig-ht of the accident did that hap-
pen? 
A. Why, he came the afternoon after the night of the ac-
cident. 
pag·e 184 ~ Q. Did you see him there? 
A. Yes, sir. 
Q. Where did yon see him f 
A. "\Vhy, he came up to me and he asked me how 1\1argaret 
was and I said : ''We think she is pretty bad.'' I told him 
the extent of the injuries that I knew of and he said: "Well, 
I am in an awful mess," and he says: "This has taught me 
a lesson." He said : "I will never drive fast again.'' 
Q. Do you see Mr. Yorke in court now? 
A. Yes, sir, I see l\fr. Yorke. 
Q. This gentleman here (indicating the defendant) f 
A. Yes, sir. 
Q. Had you ever seen him before that nig·ht? 
A. Oh, yes, I had. 
CROSS EXAMINATION. 
Bv 1\fr. Bremner: 
··Q. Ho'v long after the accident was this f 
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A. This was the afternoon after the night of the accident. 
Q. lVIr. Yorke and I\Hss I\fason and Miss Maynard and Mr . 
. Cottle were all very friendly after the accident, weren't 
they? Did you see him with any of the others 1 I will ask you 
that first. 
A. After the accident? 
page 185 ~ Q. Yes. 
A. No, I didn't see him with them because I 
left here in a couple of days after the accident. I didn't see 
Mr. Yorke after that. 
Q. Did you see Mr. Yorke anywhere else except at the hos-
pital? · 
A. No, sir. 
Witness stood aside. 
1\tlr. Bremner: We would like to recall I\{r. Lutz for a few 
questions. 
page 186 ~ C. L. LUTZ, 
being recalled to the stand, testified as follows: 
CROSS EXAI\tfiNATION. 
By I\1r. BrP.nlner: 
Q. I\f.r. Lutz, 'vhen you were on the stand before I questioned 
you at son1e length about the bottles of liquor. I overlooked 
this when you were on the stand before. Isn't it a fact that 
at the Cottle trial in March of this year while I was cross-
examining you I asked you this question : ''Did you see any 
Seagrams there f" _and your answer was: "I bought a pint." 
That is correct, isn't it~ 
A.. That is right. 
Q. Question: "You didn't see the q~art at all?" Your 
answer: "If it was there I didn't see ~t that nig·ht." Did 
you make that answer to my question on ~hat occasion? 
A. If it is in the testimony, I made th~ t. 
Q. "7hat was your reason for making· th~ statement that you 
hadn't seen the quart at all that night ~hen today you said 
that it was the quart you did see on the table¥ 
A. Well, I don't know positively whethdr that was the quart 
of not, but it 'vas a quart on tHe table; I know that. 
page 187 ~ Q. I asked you further : ''But you tell this 
jury you are certain you did see a pint on the 
table?'' and didn't you make this reply: "It was a pint 
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there, I guess; it was mine, anyway"? Didn't you make that 
answer at the Cottle trial? 
A. I don't recall, but if it is in the testimony, I must have 
made it. 
Q. Why was it that you have stated today that the pint was 
down on the seat in the bag· and was never seen on the table¥ 
A. W P.ll, I recall it was on the seat, too. 
Mr. Evans: The seat at the table? 
Mr. Bremner: At the booth or whatever it was. I under-
stood it was booths there. · 
Q. It was a table right between the seats Y 
A. Yes, a table and a seat on either side of it. 
Q. The seat you were talking about this afternoon you 
meant the seat in the Wigwam; not out in the carY 
·A. No, in the Wigwam. 
Q. Did you carry that package of liquor from the car into 
the Wigwam when you and Miss l{ilby went in 1 
A. ·Yes, I took the liquor in. 
Witness stood aside. 
Plaintiff rests. 
Note: Adjourned to June 1, 1937. 
page 188 ~ June 1, 1937. 
II. C. GATEWOOD, . 
a witness introduced in behalf of the defendant, being first 
duly sworn, testified as follows: · 
DIRECT EXAMINATION. 
By Mr. Bremner: 
Q. You are a State officer, are you not? 
A. Yes, sir. 
Q. How .long have you been a State police officer? 
A. Five years. 
Q. In July, 1936, what section of the State did you work in Y 
.l\. I worked north of Richmond, No. 1 and adjacent roads 
and crossroads, all through that territory. 
Q. In your line of duty did you travel the road that leads 
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ing on out by Norwood A venue and Scott's da~ry and J ud~e 
~Ioncure 's property and on to Ellers on f 
A. Yes, sir, I patrol that territory. 
Q. How often would you patrol that¥ 
A. '\Veil, son1etimes once a· day, sometimes twice, some-
times wouldn't go throug·h there at all. 
Q. Did you visit the scene of this accident Ol). the night of 
the accident¥ 
page 189 ~ A. No, sir. 
Q. The accident was on the 29th of July. Did 
you visit it the day after the accident? 
A. I was through there the day afterwards, yes, sir. 
Q. Did you make any investigation at that time? 
A. No, sir. 
Q. Had you b~en informed there had been an accident out 
there? 
A. I beard there had been, yes, sir, the night before. 
Q. Well, now, what was the condition of the right-hand side 
of the roadway at or about a point say for some feet-hun-
dred feet or whatever distance you noticed it-on the right-
hand side of the road· going f,rom Norwood A venue towards 
Ellerson, and especially that section of the road where there 
is a curve,. the peak of ,vhich is practically opposite the end 
of Mr. A. R. ·Scott's home1 Before answering that I will 
ask you this: are you familiar with the curve on that road 
just north of Norwood A venue and near Scott ~s gate 1 
A. Yes, sir. 
Q. Now will you answer the other question. 
(Previous question read.) 
A. vVell, from Norwood Avenue thq.t section is usually 
traveled from the Washington highway,!down Norwood Ave-
nue, on into Ellers on, and f~on1 Norwood Avenue 
page 190 ~ a point about 100 or 120 yards south of this curve 
dirt had been pulled in from leach ditch on around 
the curve and 'vas pulled in on the right: side but not the left, . 
and on from the curve down to the railroad that was the con-
dition of the road the· next day after th¢ accident. · 
Q. Now what distance 'vould you say that it was from Nor-
wood Avenue to the C. & 0. tracks at Chickahominy, I believe 
thev call it Y 
A. To the scene of the accident 1 
Q. No; from Nor·wood Avenue to the railroad tracks down 
at Ohickahominy station. 
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A. Half a n1ile. 
Q. No'v how far from the edge of the concrete road was 
this dirt at its highest 1 I am talking about the right-hand 
edg·e going towards Ellerson from Norwood Avenue. 
A. Well, I would say from 1 to 2 feet. 
Q. As to depth of that dirt how would it range; in what 
depth, would you say? 
A. Anywhere from 6 to 10 inches at the highest part. 
Q. And the highest part, you say, was fron1 1 to ·2 feet from 
the edge of the road? 
A. Yes, sir. 
Q. And it varied from 6 to 10 inches in height. Now from 
the hig·hest point of the dirt on the hard surface did it ex-
tend towards th'e center or the other side of the 
page 191 ~ road and, if so, how and 'vhat was the condition 
of the road? 
A. vVell, I would say it extended anywhere from 3, 4, 5 or 
6 feet, just spread out. Cars going over it naturally whipped 
it over son1ewhat. 
Q. Now 'vhat was the nature of that soil or that part which 
had been dug· up and put on the hig·hway? 
A. Very loose. 
Q. It is a hard surface road at that point, is it notY 
A. Yes, sir. 
Q. Now did that dirt, the part that had been spread out 
on the l1ard surface road, you say, for a distance of maybe 3, 
4, 5 or 6 feet, I believe you said-did that tend to make the 
surface of the road slippery? 
1\!Ir .. Evans: I object to the leading question. 
The Court: Objection sustained. 
By Mr. Bremner: 
Q. What effect, if any, did the spreading of that soil for 
the distance of 3, 4, 5 or 6· feet from the highest part of the 
dirt out in the center of the road have? 
A. I don't exactly understand that question. 
Q. On the driving of automobiles. 
A. "\'\That effect would it have on the driving of automobiles? 
Is that the question' 
· pag-e 192 ~ ]/fr. Evans: I think that question calls for an 
opinion. I think he can state only ·what the con-
dition of the road was. I don't think he can state what effect 
I, 
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it 'vould have on automobiles because that is a question call-
ing for his opinion. 
The Court: When he went over it he can state what dif-
ficulty, if any, he ran into there in view of the questions that 
have been previously asked. 
By 1\:fr. Bremner: 
Q. Due to the condition of the road what difficulty, if any, 
would an auton1obile driver run into due to the condition of 
the road as described by you 1 
1\{r. Evans: Objection. 
The Court: Objection sustained. This witness, I under-
stand, has been over it. 
By the Court: 
Q. Did you go over it Y 
A. Yes, sir. 
The ;Court: He can state the condition, but can't go into 
an opinion of what it might have on all automobiles driving· 
over it. That goes into the proposition of speed and all other 
contingencies. He can state what he found there 
pag·e 193 ~ and what difficulty, if any, he had. 
:Mr. Bremner: I doubt if it would be proper for 
me to ask him himself for this reason-! understand your 
ruling·-because .. P.e stated he went over it in daylight and I 
think that would make some .difference. What I am trying 
to g-et at is this and I an1 not going· to suggest the answer. 
Take this paint that is on the middle of roads; it has always 
been proper, I thought, to ask the witness what effect on a 
misty or wet day does the paint have on an automobile if it 
got across that. 
The Court: If the witness knows as tin expert, I will let 
him ans,ver that. I 
By 1\fr. Bremner: I 
Q. Now: l\Ir. Gatewood, how long have you been driving 
an automobile? 1: 
A.. Fifteen years. , 
Q. Ifow many miles during the past five years since you 
have been on the State police force have you averaged per 
year driving, including your duties and driving your private 
car? 
.A.. Well, I have had three cars in five Yl~ars and they were 
I 
I 
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turned in at approximately _ 40,000 miles each. 
page 194 ~ That would be around 120,000 miles in five years. 
Q. About 20,000 each year? 
A. 120,000 in five years. 
Q. You have done, I take it, in that way practically all kinds 
of driving, slow, fast and otherwise~ 
A. Yes, sir. 
Q. Can you say what tendency the kind of dirt or soil or 
sand, 'vhatever it was that was raked up into the roa~ some 
1 or 2 feet from the edge, ranging from 6 to 10 inches in depth 
and then scattered out for a distance of 3, 4, 5 or H feet-
what that soil that was scattered out, how it would tend to 
affect an automobile while traveling over that soil on a hard 
surface road going at a speed of from 40 to 45 n1iles an hour'~ 
Mr. Evans: The evidence doesn't sho'v this car in ques-
tion was going 40 to 45 miles an hour at the time of the acci-
dent. He hadn't included any speed in his question until I 
arose to object, but the speed the evidence shows was from 
50 to 55, and I think the evidence clearly shows 55 coming 
into this curve; and, further, the condition of the car, condi-
tion of the brakes, condition of the tread on the tires and other 
factors not included in his question are necessary. 
page 195 ~ The Court: I am not going to let the witness 
give an opinion of what a car ·would do. The wit-
ness can state with the dirt in the road 'vhether it would re-
tard the car if it hit on it, if he is competent to speak. I am 
not going to let him go into speculation as to ·what a car will 
do. One car might do differently. Different makes of cars 
might have something to do 'vith it. If he. has driven through 
it bP. can state what effect it would have on a car if it comes 
in contact with it. 
Bv 1\ir. Bremner: 
"Q. What effect would that dirt which has been scattered ·3, 
4, 5 or 6 feet out towards the center or in the center of the 
road have on the wheels of the car when it came in contact-
with it? 
Mr. Evans: Of his car? I want to object to that. 
Mr. Bremner: 'Vith that of any automobile. 
The Cour.t: Let him answer that as to his car first. 
A. The best I can answer that is any loose or foreign ma-
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J\{r. Evans: I object. 
page 196 } The ~Court: Answer as to this; not as to all 
other materials that might be somewhere else. 
You might have mud somewhere or other; that would be a 
foreign substance on the road. Answer as to this if you drove 
through it. 
A. (continued) Well, I can answer this way, that I had no 
trouble going through it. 
Q. vVhat was the nature of this stuff that was piled up 6 to 
10 inches deep 1 
A. Loose dirt spread out to practically dust. 
Q. When it was spread out to practically dust what was the 
depth of it at the farthest point it had spread out? 
A. I would say just a slight skim. _. 
Q. No'v if brakes were applied on that slight skim and soil 
such as was on this road 'vhat effect would it have on you1· 
~ar if you applied your brakes~ 
1\fr. Evans: VVe object for the same reason. 
The Court : Objection sustained. 
Bv Mr. Bremner: 
"'Q. Did you P.xamine thP. dirt or road for any marks of col-
lision that had been made the night before' 
A. No, sir. 
Q. What became, if you know, of that dirt that was on the 
road piled up on the side and spread out over the road? 
· A. It was shoveled off there that day or the 
page 197 } next day. I know it was there only a couple of 
days. 
Q. By whom, do you know? 
1 A. The lienrico County road force. 
1 Q. Waa it hauled off completely from the scene of the road 
or was it used in rebuilding- the road? ' 
A. As I recall, the curve was hauled off and the other was 
shoveled over in bevond the ditch and the shoulder or side. 
Q. "V-,T as it hig·her~ at the curve than at other places V 
A. No, sir, I don't recall it was. f: 
Q. Do you know 'vhere they hauled that dirt to? 
A. No, I don't. If I recall correctly, i~ 'vas shoveled from 
the road and thrown farther to the bank beyond the ditch 
that was pulled out for drainage. 
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CROSS EXAMINATION. 
Bv 1fr. Evans: 
· .. Q. ·Yon said that this was just dirt on the side of that road 
there that had been brought up from the ditch adjacent to 
the road, didn't you? 
A. Yes, sir. 
Q. And I believe you said you had been over this road once 
or twice a day practically every day for quite a long· time-
! have forgotten how long you said? 
A. Ever since I have been out there, probably five years. 
Q. And you had gone over it the very day fol-
page 198 ~ lowing the night that this accident occurred~ 
A. That is right. 
Q. You had no trouble going around that curve at all, did 
youf 
A. No, sir. 
Q. Will you please state ·what kind of road this highway is, 
Second Street Road, from the point where :\{eadowbridge 
Road connects with it on up to the point where this curve is? 
A. Well, for ~ieadowbridge all the way through there it is 
said to be an 18 foot road and it is what we speak of as a 
turtle-hack or crowned road, has a crown in the middle, and 
down through tlw valley it is rather curvy and steep. 
Q. What? 
A. Curvy; rather stiff curves and steep as you come down 
the. hill. 
By the Court: 
Q. You mean going from Richmond f 
A. That is, from 1\ie:1dowbridge. We hadn't gotten to the 
accident yet. Then on up the hill you come into the intersec-
tion. 
Bv 1\{r. Evans : 
·Q. That is, going from Richmond towards Ellerson? 
A. Yes, sir. Then yon come into the intersec-
page 199 r tion at Norwood and that is 'vhere the dirt started 
at Norwood on around the curve on to the rail-
road. 
Q. The dirt that had been dug up began where the inter-
section of Norwood A venue and Second Street Road occurs 1 
A. Yes, sir.· 
Q. And how far is that intersection from the curve that is 
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A. From 100 to 120 yards. 
Q. Now, ]~Ir. Gatewood, how long had that dirt been dug up 
there prior to the night of this accident?, 
A. I believe it was that day or the day before. I don't be-
lieve that dirt was there more than three days. 
Q. You mean altogether? 
A. Yes, sir. 
Q. Three days altogether? 
A. Yes, sir. 
Q. It was dug up either that day previous or the day before 
the accident' 
A .. Yes, sir. 
Q. Now the dirt was on the right side, as I understand; 
that is, the highest point wasn't on the macadam but on the 
shoulder; I think you said 1 to 2 feet from the edge of the 
smooth pavement? 
A. No, that was pulled from the ditch onto the hard sur-
face. 
page 200 ~ Q. To the hard surface; up to the edge of the 
hard surface? 
A. And probably a little beyond. 
Q. But as it came to the hard surface and came on down it 
was less thick until it became, as you said, just a skim? 
A. That is right. 
Q. Now wasn't it very dry? 
A. Yes, sir. 
Q. And wasn't that dirt that was in the road dirt that had 
been fanned' up there by automobiles passing? 
A. Yes, sir. 
Q. It wasn't dirt that had been deliberately placed in the 
main part of the traveled road by those that dug the ditch? 
A. No, it appeared to have been 'vhipped over by moving 
automobiles. 
Q. By cars passing· f 1 
A. Yes, sir. l Q. And by reason of the fact the dirt :Was very d:rv7 
A. Yes, sir. 
1 Q. I believe you testified Jn this case ,nee before, did you 
not? ; 
A. Yes, sir. 
Q. And at that time didn't you say ~hat this dirt finally 
became just something like a mist or light dust? 
A. That is right. 
pag·e 201 ~ Q. On the highway? 
.A.. Yes, sir. 
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Q. Mr. Gatewood, you have stated that this Second Street 
Road had a crown on it at some point down the road that 
you have testified about cmning from Meadowbridge on out 
. towards Ellerson. Now at this particular curve at the point 
where this accident occurred the road is not crowned, is itT 
A. ·You come over farther-
Q. The road is really banked, isn't it~ 
A. The road is properly banked if you bear to the right as 
you come around, but if you g·et slightly over the center of 
the road this road starts to roll a little bit as you turn into 
Scott's driveway: 
Q. Are you sure about that? 
.A. Yes, sir. . 
Q. But you say if you stay to the right of the road going 
from Richmond towards Ellerson it is banked properly? 
A. Yes, sir. 
Q. So that a car going from Richn1ond to Ellerson can well 
keep on the right side of that road going around that curve? 
Mr. Bremner: We object to that. 
The Court : Objection sustained. 
page 202 ~ By Mr. Evans: 
Q. Is there anything about ~he road or construc-
tion of the road or was there at that time anything that would 
have prevented an automobile going around that curve on the 
rig·ht side going from Richmond? 
Mr. Bremner: . I withdraw the objection with the right 
that I can follow it up. 
The Court: Objection withdrawn. 
A. No, sir, nothing except the dirt there. 
Q. The dirt you have spoken of¥ 
A. Yes, sir. 
Q. How high was that dirt on the macadam itself; not on 
the shoulder now, but on the macadam itself? 
A. I would say anywhere from 4 to 10 inches. 
Q. On the macadam? 
A. Yes, sir. 
Q. I-Iow wide was it¥ 
A. Anywhere from 2, 3, 4, 5 or 6 feet; just spread out gen-
~~ . . 
Q. As cars went by. Wouldn't the thiclmess and width of 
that dirt change as cars continued to pass over itY 
. . ' II 
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A. I wouldn't kno'v about that. The cars going over it it 
would be a continuous fanning there of dust and dirt. 
Q. When you went around that curve going from Rich-
mond did you go on the right side, middle or left side of the 
road? 
page 203 ~ A. I always try to drive on the right side. 
Q. Did you go around that curve at that time 
on the right side f 
A. I am sure I did, yes, sir. 
By the Court: 
Q. You said you went by the day after the accident. The 
acciden~ appears to have happened son1ewhere around twelve-
thirty, roughly there, at night. You mean you went around 
that dayY 
A. That day, yes, sir. 
Q. In other words, if it was twelve-thirty A.· M., you went 
around that day? 
A. Around nine-thirty or ten. 
Q. Prior to the morning you went around say about nine 
o'clock ho'v long did I understand you to say the dirt had 
been on the highway Y 
A. It was there the day before the accident or the day 
before that. The dirt stayed there eithe!r three or four days. · 
Q. :So it had been on there either one or two days when you. 
'vent· around there Y 
A. Yes, sir. 
Jlage 204} R.E-DIRECT EXAl\fiNATION. 
Bv :Nir. Bremner: 
··Q. ThP. only part of the road that was worked was from 
Norwood Avenue to the railroad tracks,: "rasn 't it Y 
A. The only part that I recall becaus I rarely ever travel 
the section east of there. I go in from ashington highway, 
down Norwood and around. 
Q. Those road scrapers are worked .Y tractors, are they 
not? 
A. Yes, sir. , 
Q. Are you sufficiently well acquainted with the working 
of road machines to say how long· it would take to run the 
scraper from Norwood Avenue to the railroad tracks from 
your knowledge of it? 
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J\1r. Evans: . I don't think J\1r. Gatewood can possibly make 
an answer to that worthy of consideration by the jury. 
The Court: Objection sustained. 
By J\{r. Bren1ner: 
Q. If I understood-! am asking you about something Mr. 
Evans asked you-if I understood you, in answer to one of 
my questions you said that the dirt at its hig·hest was from 
6 to 10 inches; I believe to 1\{r. Evans you said 4 to 10 inches: 
vVas I correct in understanding you to say that the highest 
part of that was from 1 foot to 2 feet out on the 
page 205 ~ hard surface of the road? 
A. That is right. 
Q. So that if a man had been driving to,vards Ellerson on 
his right-hand side, as far to the rig·ht· as he could on the 
hard surface, he would have to cross through 4 or 6 to 10 
inches of dirt to get over to the extreme rig·ht, wouldn't he? 
A. Unless he was straddling the ridge of dirt all the way 
through. 
Q. In other words, unless he was straddling the ridge that 
-.was 6 to 10 inches hig·h all the way, why he would have to 
cross over it to get to the extreme right side of the road, 
wouldn't he? 
A. Yes, sir. 
Q. At the point of the curve; isn't that right Y 
.4. Y cs, sir. 
RE""CROSS EXA~IINATION. 
By J\{r. Evans: 
Q. I believe you have alreadr said that you are positive 
that there is a turn on the outside, that the road slopes down-
ward on the outside of this curve as you go from Richmond, 
this particular curve 1 
A. How is that now? 
Q. I understood you to say in answer to a qnes-
page 206 ~ tion I asked you as to whether or not this curve 
'vas banked that you said it was banked for cars 
going on the inside going from Richmond Y 
A. Yes, sir. 
Q. Then I understood you to say when you get up about the 
n1iddle of the road it begins to slope off towards the left? 
A. That is after yon get over near where you turn in~o 
Scott's there. 
Q. Is that road now today like it was then? 
A .. With the excepti.on of the dirt. 
Q. Of what·? 
; 
I 
Joh~ L. Yorke v. M~rgaret Quaint!nce Mas~n. 13? 
J olvn L,. Yorke. I 
A. Of the dirt on it. 
Q. What difference is there in the curve 7 
A. No difference at all. 
Q. The road is the same today as it was then 7 
A. With the exception of the dirt. 
Witness stood aside. 
page 207 ~ JOHN L. YORKE, 
the defendant, introduced in his own behalf, be-
ing first duly s'vorn, testified as follows : 
DIRECT EXAl\1INATION. 
By M~r. Bremner: 
Q. ·You are the defendant in this case 1 
A. Yes, sir. 
Q. How old are you? 
A. Twenty-six. 
Q. How long had you known the plaintiff M:iss l\iason priot; 
to the night of this accident i 
A. About six or eight years. 
Q. Had you been friends during those six or eight years 7 
A. Yes, sir. 
Q. Had you gone together any previous to the night of this 
accident? 
A. Yes, sir. 
Q. For how long· a period? 
A. Just at intervals; just at different intervals. 
Q. Now you admit that Miss Mason was in your car that 
nig·ht~ 
A. Yes, sir. 
Q. And you went fron1 the Northside over to 
page 208 ~ Broad Street to get some liq 1or, didn't you? 
A. Yes, sir. 
Q. How much liquor did you buy 1 
A. I bought a quart. 
Q. Did you have an agreement with hybody to buy that 
liquor with you and, if so, who? 
A. I made an agreement with l\fr. Co~tle I would buy the 
1 iquor and he would just pay me half of itJ · 
Q. What ldnd of liquor did you buy? 
A. Seagrams. 




140 Supreme Court of Appeals of Virginia 
.John L. Yorke. 
Q. Was any other liquor purchased by any of the party 
that same night and, if so, how much 1 · 
A. M:r. Lutz bought a pint of SeagTams the same night. 
Q. After buying that liquor and after the party was made 
up you went on out to the Wigwam, did you Y 
A. Yes, sir. 
Q. Was any liquor drunk prior to the time you entered the 
Wigwam? 
A. No, sir. 
Q. Now when did you have supper that nig·ht or dinner? 
A. I imagine about six-thirty. 
Q. Did you eat anything from six-thLrty up to 
page 209 ~ the time of this accident? . 
A. No, sir. . ' 
Q. Did anybody eat anything out at the WigwantY 
A. No, sir; no one ate anything. 
Q. They serve food out there, do they not? 
A. Yes, sir. 
Q. Were the quart and pint both taken into the Wigwam 1 
A. Yes, sir, both were on the table when we first went in; 
set up on the table. 
Q. Was the quart and pint consumed before you all left 
there¥ 
A. Ye·s, sir. We left the empty bottles on the table. 
Q. There were six in your party! 
A. Yes, sir. 
Q. How many drinks did the other party that wa ~ with you 
take out of that bottle or bottles, if you lmowY 
A. Well, I don't know exactly because they w·~re at the 
table several times when I was on the floor dancing. 
Q. How many drinks did you take? 
A. I don't think they drank every time . they were over 
there. 
·Q. I say how many drinks did you· take1 
A. I took three or four. 
Q. Did you feel them? 
A. Certainly. 
Q. Talk out. Did you feel them Y 
A. Yes, I felt them. I wasn't drunk, but I felt 
page 210 ~ it. 
Q. You say you weren't drunk, but you felt 
them? 
A. Yes, sir. 
Q. How did you feel them? ill' eel good or sad or what f 
A. Well, felt good, naturally. 
I 
1: 
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Q. Well, did the other gentlemen in the party drink with 
vouf 
.. A. Everybody drank some. I didn't count the drinks, but 
I know everybody had at least two. 
Q. VV as any beer drinking done by anybody? 
A. I didn't' see any beer ordered at all; not at the table. 
Q. Now after you left-what time did you leave the Wig-
wam? · . 
.A. I think it was about twelve-thirty. They were closing up. 
Q. Do you recall they were closing up Y 
.A. Yes. I noticed they were trying to , get us out. 
Q. What did they do to try to get you out? 
A. Well, they were blinking the lights and in the back put-
ting· the lights out; looked like they were fixing to close up 
for the night. 
Q. And you all wanted to stay f Did you do anythi:ng to 
show you wanted to stay f 
A. We weren't in any particular hurry to go. 
Q. Well, then, when did you plan to go elsewhere? 
A. We planned to go to Baker's over at :M:echanicsville, a 
lunch room over at l\rfechanicsville Turnnike. 
Q. Is that Baker's place you just referred to on Mechanics'"" 
ville Turnpike 7 
A. Yes, Baker'R lunch room . .As soon as we got 
page 211 } out of the 'Yig"\van1 we started to go to Baker's. 
Q. What nig·ht of the week was this f 
A. I think it was about Wednesday. 
Q. It wasn't a Saturday night? 
·A. No; either ""\Vednesday or Friday. 
Q. At the time you left the Wigwam did the others in the 
party know where you were going? 
A .. Yes, sir; we n1ade it up in the booth before we left. I 
suggested it and everybody agreed and I 1thoug·ht everybody 
knew. V\7e talked it over. I 
Q. How long· did you say you had been: at the Wigwam? 
A. I imagine we got there about ten-t~irty or quarter to 
eleven aud left about twelve-thirty.' I gue,ss about two hours 
or an hour and three-quarters. 11 
Q. What was the first stop you made ,after you left the 
Wigwam? 1 
A. The first stop I 1nade was at Royal1's tourist camp on 
No. 1 highway. 
Q. Royal's tourist camp is at the intersection of No. 1 
highway and Norwood Avenue, isn't it? 
A. )'-es, sir. 
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Q. Why did you stop there? 
A. ~Ir. Lutz was following me in another car with ~Hss 
Kilby and he was a little behind me anc. I slowed 
page 212 ~ up-did11 't really come to a full stop, but slowed 
up until he got close behind n1e an~ kept g·oing, 
pulled out in second and kept on to ·Chamberlayne and slowed 
up again to be sure he was close behind me and kept on 
across-
Q. "\Vhen you got to Chamberlayne where did you go~ 
A .. J(ept straight on across. up Norwood. 
Q. To what point! 
A. To Second Street Road and then turned· to the left. 
Q. After you left No. 1 highway at Royal's filling station 
until you got to Second Street Road did you trayel on any 
other street or road other than ,Norwood .A v0nue ~ 
A. No, sir. · 
Q. Were you fan1iliar with those roads throug:h there-
Norwood .A venue? 
A. I had been through there several times. I knew that 
was the shortest way to g·et to Second Street Road. 
Q. vVell, then, when you got to Second Street Road which 
way did you turn f 
A. Turned to the left. 
Q. Did you have any trouble coming out of Norw·ood Ave-
nue into Second Street Road? · 
A. No, sir, I don't recall any. 
Q. Now, let's conte up to the point of the accident. From 
the tnue you cmue fron1 Norwood A venue into Second Street 
Road look at those gentlemen and tell them what 
page 213 ~ occurred. 
A. '\'Tell, turning into Second Street :Road from 
Norwood .Avenue and proceeding to,vards Ellerson on the 
way to ~fechanicsville-it is a short cut to go by Ellerson 
that way-I was driving· along about the center of the road 
or right center of the road and came up to the rig·ht-hand 
curve rig·ht in front of Scott's, started around the curve and 
the car slid to the left, back 'vheel slid around to the left. 
Q. Did you hit anything· before the car began to slide? 
..t\.. Well, the dirt was piled up there, dirt or sand or gravel 
or something of that nature was piled up there and I "ras 
over on about the right center side of the road and hit this 
thing, this pile, and that caused it to skid to the ]eft. 
Q. Before you go any farther, what speed 'vould you say 
you were going at the time you hit that dirtY 
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A. Well, just going at an ordinary rate of speed; about 40, 
I guess; 40 or 45, not over 45. 
Q. Then when it hit the dirt you say your car went to 
the left. vVhat did vou do? 
A. 'Veil, I pulled ft to the right, pulleclback to the right. 
Q. Did you apply your brakes? 
it . .Applied n1y brakes. 
<~. vVhat happened then~ 
A. Well, n1y foot hit the side of the brake pedal 
page 214 ~ and jumped off on the g·as and the car had cut 
back to the rig·ht and kept right straight across 
to the right-hand side. 
Q. What, if anything, did you hit on the right-hand side 
of the roadf 
.A. I ran into a hedge on the side of the road there that 
borders the road closely; hit this hedge and bounced back 
into the road and lost control. 
Q. Did the car turn over? 
A. It went to the left and back to the right and then turned 
ove1·-tilted over and that is all I remember. 
Q. Did it tui·n over n1ore than one time¥ 
A. Well, I couldn't say: I don't know. I just remember it 
tilting-. I guess-I got a lick on the head; had a knot big as 
mv fist. 
"Q. \Vas your top up on that occasion? 
A. Yes, sir, the top was up. 
Q .. w·as it up after the accident? 
A. Yes, sir. 
Q. Were you there when Mr. Sadler, the poli.ce officer, ar-
rived there~ 
.A. No, sir; I had left. 
Q. Well. when yo11 left there had the top b~en taken down? 
A. No, sir; the top was up. It was mashed in a little on the 
top and side, but it was still on there. 1 
Q. Now what kind of top '~as on your car? 
page 215 ~ A. It is a canvas top. \1 
Q. 'Vhat kind of car were 1ou driving? 
A. It is a convertible coupe. ! 
Q. VVha.t make car? 
A .. '36 Olds. 1' 
Q. \Vho was sitting· in the· front seat with you, 1\fr. Yorke? 
A. 1\Hss J\fason. I 
(J. VVho was in the ru1nble seat Y . 
.A .. 1\fiss Maynard and Mr. Cottle. 
Q. Was the curtain or the back part of the top open? 
! 
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A. Yes, sir; curtains down. 
(~. Did you have a radio in your car? 
~- ~es, sir. · 
Q Was it playing at the time of the accident? 
~. 1res, sir. · 
Q. Did any body at any time either a few minutes before 
or at any time after yon left the Wigwam ask that the radio 
be cut off~ : 
~- ~o, sir. · 
Q. vVas any complaint made about your driving at any 
o I 
time¥ 
.A. No, sir. 1 
Q. Were the drinks you took-three or four or whatever 
, the number you. say they were-·were they taken "i·here Miss 
:M~ason and the other occupants of you~· car could 
page 21.6 ~ see them? I 
A. Certainly; everybody was there.! 
Q. I mean you djdn't drink in private or secretly to keep 
it from them, did you? 
.A. No, sir. . , 
Q. Were you out there all the time so they knew you hadn't 
eaten any food 1 
A. They knew we didn't eat anything there. 
Q. Did you see JVf r .. Lutz' pint out there~ 
A. Yes, sir; ~Ir. Lutz' pint was on the table. 
Q. I believe you said it was also consumed~ 
A. 1res, sir. -
Q. How did you drink7 Were they all highballs or some 
straight liquor .or what? 
A. Some were highballs and some were straight. "We started 
off v,ith highballs. 
Q. And then as the e,·ening wore on you began taking them 
straight, did yon? 
A. Yes. 
Q. You didn't wait for highballs towards the end, did 
you? 
A. No, sir. 
Q. When the liquor was all consumed then you decided-
how long after the liquor was consumed before you started 
talldng about going some place else~ · 
A. I think the liC]uor lasted just about the evening, just 
about the length of the evening. 
page 217 ~ Q. As ~oon as the liquor ran out you decided 
to go eomewhere else, did you? 
A. Yes, sir. 
I! 
John L. Yorke v. 1\{argaret Quainta~ce Mason. 
,John L. Yorke. 
145 
·Q. Well, were you still. drinking· liquor when they began 
to blink the lights~ 
A. I think the liquor had just been consumed just before. 
Q. flow many people were in the Wigwam near about the 
time the liquor was consumed and they began blinking the 
lights for you. to go 7 
A. vV ell, it ,vas another party in the booth behind us and 
our party, I think was a bout all. 
Q. That party w·as drinking, too, wasn't it? 
A. Yes. sir. 
Q. Was it drinking when you all arrived or did they come 
later? 
A. They were drinking when we arrived. 
Q. How many were in that party~ 
A. I don't know whether four or six; either four or six. 
Q. \Veil, other than tho two parties, one of which you were 
a member. and the ocher party which was drinking when you 
got there, were there otlwr parties at the Wigwam that night? 
A. There were R few others out there. 
Q. But they had gone I, 
A. Yes, sir. 
page 218 ~ Q. Did you know these people in the adjoining 
booth~ 
A. No, sir, I didn 't know them. They weren't my friends. 
I hadn't seen them before that night. 
Q. Had you known thmn before that night 7 
A. No, sir. 
Q. So it yvas the sociability of the drink~ng that brought 
you all together, was it~ · 
A. Yes, sir. 
Q. Did you know the nan1e of any one of them t 
A. I didn't know thern. Somebody in the party knew them, 
knew one or more of the1n. I didn't know :them. I met them, 
· but I don't rernernber their names. i 
Q. Do you know now who they are~ ' 
A. One of then1 was a boy named Coj I went to school 
with, but only went to Hchool with him 9ne year and I hadn't 
8een him sin~e. 1 
Q. vVhat school did you go to? · 
A .. 'r· P. I. This boy waR a class1nate G>f 1nine during the 
Freshman year. I hadn't seen him until that time. 
Q. N[r. Cottle 'vHh you was also a V. P~ I. boy? 
A. Yes. 
Q. After the acP-ident what did you d~7 
A. After the accident occurred 7 
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Q. Yes. 
A. '''f!ll, I thought I helped Mr. Lutz get 1\'Ir. 
page 219 ~ Cottle into the car; it seems to me I picked him 
up by the feet and 1Ir. Lutz had him by the head, 
carrying bhn to the C.H'!:, hut I -couldn't swear to that because 
I was a little dazed; I don't ren1en1ber exactly. The. :first thing 
I remember was I\Tr. Sledd- 1 
Q. Tell the gentlen1cn of the jury what was tne reason 
you don't rmnemhcr exactly what happened. 
A. I was a little dazed 
Q. Any other r<?ason 1 
A. That is all I ren1en1ber. 
Q. \Vhat else do you remember after that? 
A. ~Ir. Sledd canw along and picked me up after the rest 
of the1n had gone. I 'vas standing by the car. I thought I 
'vas on the road and I ·wa~ trying to get the car ba~k in town. 
Mr. Sledd came along and pic~ed me up. I w~nt over to 
1\fechanicsville and tried to wake up Garnett Brooke, who 
runs the garage over there, to tow my car in off the road, 
but I couldn't get hin1 up. I came back-no, I am wrong; 
somebody else picked Inc up and carried me first, I don't 
know who it was, and then brought me back. Then Sledd 
carried me over nnd Sledd got Garnett Brooke up, woke him 
up. 
Q. Didn't you get the nnme of the n1an 'vho took you from 
the scene of the accident over to Garnett Brooke's at Me-
chanic~villc 0? 
page 220 ~ A. I don't know ·who he was; a young· fello'v; 
I don't know who he was. 
1 
(~. Did he tell you who it was and you have forgotten that, 
too? 
A. He didn't tell me. I don't think I asked him. 
Q. Did you tell him who you 'vere? 
A. No, sir. 
Q. Did you tell him where you 'vere going Y 
A. I asked hin1 to take me over to I\:I:echanicsville to wake 
a man up. 
Q. But you don't know 'vho he was 1 
A .. No, sir. He carried me there and brougJat me back 
and left me. 
Q. You mean the san1o 1nan brought you back to the scene 
of the accident? 
A. Yes, brought 1ne right straight back. 
Q. Do you k110w where he came from? 
A. No, I don't. 
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Q. \Vhich way was he going when you first saw him Y Was 
he going towards Ellcrson or coming from the direction of 
ffillerson towards Norwood Avenue or Richmond t 
A. When I first saw him he was standing beside me at the 
car, but I think he ''"as going towards Ellerson. That is the 
'vav his car was headed. , 
w Q. vVhen he brought you back to the scene of 
page 221 ~ the accident did he turn around and go towards 
Ellerson or go towards R.ichn1ond 1 
A. I think he turned around and 'vent back; I am not 
sut·e. 
Q. Now you went to work the next morning, didn't you Y 
A. Yes, sir .. 
Q. That blow didn 't-thc knot you had on your head didn't 
keep you fr01n going to work the next morning, did it 1 
A. No, sir, I went to work. · 
Q. To what do you attribute the fact you can't recall which 
direction the n1an can1e from or who he 'vas or which direction 
he went afterwards·? Do you attribute it to the blo'v on 
ihe head or something else~ 
A. Well, I don't know. I just don't retnember. 
Q. Did you or did yon not stay until the officers arrived 1 
A. No, sir, I left before the. officers arrived. 
Q. \Vell, did you know the officers had been called Y 
A. No, sir, I didn't know that. 
Q. vV ell, did you report it? 
A. No, sir. I reported it that afternoon after I got off 
from work. 
Q. After you got off f1·om work~ 
A. Yes, sir. 
Q. Now I 'vant you to look at the jury and tell them if you 
were able to go up and assist the others in the car and you 
J'PnleirtbP.r that YOU asked a ID3ll to take YOU to 
pag·e 222 ~ Thfechanicsville and you came btck, why didn't you 
stay there until the officers got there~ 
A. Well, hadn't any officers been calle~ in the first place, 
and I had to go to work, second. 1 
Q. You knew these people were injured,; didn't you~ 
A. Yes, sir. I didu 't kno'v it was as bad as they 'vere; 
I had no idea it was that bad. : 
Q. ·Why didn't you call up the officers that night? 
A. I never thought of it. 
Q. vVas the car still there when the stranger came back 
from 1\fechanics,!]_lle with you 7 
A. Yes, sir. 
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Q. And how long did your car remain there, if you know f 
A. I don't know. \Vhen I left it was still there .. 
Q. And what time did you leave? 
A. Well, I couldn't say exactly; I haven't much of an idea .. 
I went over to ~tfechanicsville and came back and ~Ir. Sledd 
came along and carried me to ~Iechanicsville and he and 
Brooke carried me home. 
By the Court: 
Q. Did ·you go to l\Iechanicsville twice¥ 
A. Yes, sir. 
Q. First 'vith son1e gentleman you don't know 1 
A.. That is right. 
Q. And cmne back and then went over again 
page 223 ~ with l\'l"r. Sledd 1 
A.. Yes, sir ; same place twice. 
By l\1:r. Bremner: 
Q. Do you know what time the officers got there Y 
A .. No, sir. 
Q. From the time you left the scene of the accident :until 
you went to work did you see any officers that you could have 
told it to if you wnnted to get that close to them~ 
A. No, sir, I didn't see anybody. 
Q. Were you present when they drove off towards the hos-
pital? 
A. Yes, sir. 
CROSS EXAMINATION .. 
Bv }Ir. Evans : 
·Q. Mr. Yorke, you say you went to V. P. I. f 
A. Yes, sir. 
Q. Did you graduate there? 
A. That is right. 
Q. When did you graduate f 
A. 1934, June. 
f<J. Did I understand that there was a gentleman in the 
other party or the party next to your party at the Wigwam 
named ~Ir. Cox who was a classmate with youf 
A... For the first year, Freshman year. 
Q. You knew 1\fr. Cox, didn't you? 
A. Only casually. 
page 224 ~ Q. You knew him? 
A. Yes, sir, just to speak to him .. I didn't know 
him personally. 
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Q. You knew him to speak to him and!knew who he wasY 
A. I couldn't recall his name; didn't lrnow him that well. 
Q. Did you recognize hin1 as someone you knew f 
A. I recognized his face. 
Q. You recognized him that night~ 
A. Yes, sir. 
· Q. Then when you shook hands with him or talked with him 
you both recollected that you had been· once classmates at 
V.P.I.Y 
A. I didn't remember it until someone brought him over 
to the table. The party brought him over to the table and 
introduced him and I found out I knew him. 
Q. Then you knew who he was. Ifow many w~re in that 
IJarty1 
A. I don't know whether four or six. 
Q. In the other pu1~ty. vVhere were you employed at the 
time of this accident 1 
A. Richmond .Dairy. 
Q. What kind of work did you do¥ 
A. Sold milk; millnnan. 
Q. Did you have a route? 
A. That is right. 
Q. Did you have a truck that you drove! 
page 225 ~ A. Yes, ~ir. 
Q. vva.-:; it a motor truck 1 
A. That is right. 
Q. What route did you drive at the time Y Where was your 
route at that time~ 
.A. My route was a suburban route; outer edge of Fair-
mount, Highland Park-well, starting at Fairmount at the 
c.ity limits, went down the pike to :Niechanicsville, go over to 
Atlee, go over to highway No. 2, come back in through El-
, lerson and back into IIighland Park. i' 
Q. Well, now, did your route at that ti!me take you from 
Eller son over this identical road every d~y ~ 
A. On the return trip at ten A. M. 1: 
Q. :mach day you had to travel over this ·smne Second Street 
Road nnd over the identical spot where thi~ accident occurred 
once a day on your milk route, didn't you!? 
A. That is right. · 
Q. You, therefore, were familiar with this road, weren't 
vouT I 
.. A. Yes, sir. , 
Q. How long had you been traveling thi,s road once a day 
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in your milk truck prior to the time this accident occurred f 
A. About six or eight n1onths. · 
Q. Now at what thne of day would you go over 
page 226 ~ this identical road each day? 
A. Well, anywhere from nine to eleven. 
Q. A.M.? 
A. That is rig·ht. 
Q. And did you go over it between nine and eleven on the 
day prior .to the night this accident happened 1 
A. Every day. 
Q. And did you go over it between nine and eleven the 
morning imn1ediately after this accident happened f This 
accident happened about twelve-thirty. Did you g·o over it 
about nine-thirty that same morning1 
A. Pretty late; I imagine about eleven that morning. 
Q. Bnt you went over it that same morningf 
.A. Yes, sir. 
Q. Now you took your milk truck out that same night after 
the accident just like you always had and drove that same 
route and served your same customers that morning just like 
you had every other morning? 
A. That is rig·ht. 
Q. Did you have anybody of authority over you on duty 
over there when yon left at the Richmond Dairy in the morn-
ing to go out on your route? · 
A. It is always smneone around. I don't always see them .. 
Q. Is your truck loaded for you or do you have to load 
it¥ 
A. I have to load it. They help me. 
page 227 r Q. you put the milk in there; then you served 
vour customers in thP. usual wav f 
A. Yes, si~. · 
Q. And you had to do that on the morning that you went 
out in1mediately following this accident, didn't you? 
A. That is right. 
Q. What tin1e did you get off duty the day the accident 
happened; that is, the day following the accident? What 
time did you get off? 
A. The dav of the accident. 
Q. The day immediately following the accident; that is, the 
morning of the 30th. 
A. The accident happened about twelve-thirty or quarter 




John L. Yorke v. Margaret Quaintap.ce Mason. 151 
John I.~. Yorke . 
.A.. It was pretty Ia te in the afternoon; I imagine about 
four or four-thirty. 
Q. Now, l\1:r. Yorke, you haye, testified that you got to Sec-
ond Street R-oad that day from the Richmond-Washington 
hig·hway or at the time this accident happened by going 
through Norwood Avenue 1 
A. That is right. 
Q. You have beard the testimony of l\iiss l\iaynard, Miss 
l\Iason, l\Iiss I\.".ilby and 1\!Ir. Lutz, have you not~ 
A. Yes, sir. 
·page 22H ~ · Q. And you have heard each of them testify un-
der oath here at tlris trial that you did not go by 
way of Norwood Avenue to Second Street Road, but that you 
went by way of this other road and came into the Second 
Street Road down farther. Did you hear them testify to 
that? 
A. That is right. 
Q. Now you still maintain that you went through Norwood 
Avenue in spite of the testimony of all those witnesses? 
b:Ir. Bren1ner: If Your Honor please, we object. 
The Court: Objection sustained. He can say where he 
clailns I he went, but can't n1ake a cmnparison of his testi-
Inony with that of others. 
Bv l\{r. Evans : 
"'Q. Now, l\Ir. Yorke, do you deny that you stopped your car 
at a point on the road before you got into Second Street 
Road where you had gone across or past the connecting in-
tersection to wait for :Nir. Lutz to catch up with you and 
that when he did you both had to back back and then come 
around into that road and make a left tur* to get into the 
connecting road to reach Second Street Road 1 
A. I do. 1 
Q. You deny that¥ ~~ 
A. Yes, sir. 1: 
Q. A_re you still employed b$ the Richmond 
page 229 ~ Dairy Y . 1 
A. No. I 
. Q. How long have you been out of their employment Y 
l\fr. Bremner: We object to that as immaterial. 
The Court: What is the n1ateriality of that f 
~fr. Evans: I simply 'vant to know if he is1 still going over 
that road. 
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The Court: Objection sustained. 
Mr. Evans : ~ ·withdraw the question. _ 
Q. l\tir. Yorke, on the night that this accident happened did 
you have the headlights on on your car? 
A. Sure. 
Q. Ho·w far did those headlights reflect the road straight 
ahead of you Y 
A. About 100 feet. 
Q. You couldn't see more than 100 feet with the headlights 
you had that night "l - _ 
A. V.l ell, I don't know exactly how far I could see. I imagine 
about 100 feet. 
Q. How far were you from this curve 'vhere the accident 
started before you saw the curve? 
A. Well, I was probably half a block or third of a block; 
city block. Q. How far in feet is that? 
A. How far is a third of a block? 
Q. I ask you please to estimate that in feet, 
page 230 ~ how far in feet or by some object in this room, 
if you can use such an object, were you from the 
curve before you saw it? 
A. I don't know. About 75 feet, I guess. 
Q. Now if you could see 100 feet-are you sure you couldn't 
see more than 100 feet with your headlights! 
A. Well, the headlights were in good condition. I don't 
1 
kn9w exactly how far you can see. The car had just been 
tested; brand new car. " 
Q .. Then are you or not sure you could see only 100 feet 
with your headlights f 
A. I am not sure. 
Q. Straight ahead without regard to any curve, on a 
straight, flat road or straight street, ·with your headlights on-
did you have on your bright or dim headlights 1 
A. Bright headlights. 
Q. Are you sure you couldn't see n1ore than 100 feet with 
these bright headlig·hts directly ahead of you at night with-
out reg·ard to the formation of the road; that is, assuming 
that the road is perfectly straig·ht and flat for a distance of 
500 feet? . · 
, A. Well, I don't know how far I can see ahead with the 
headlig·hts. 
Q .. A little while ago you said you didn't see this curve 
much before 75 feet, w·hen you were 75 feet from it. 
• ' 'l I 
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I 
A. That is what I estimate. 
page 231 r Q. Now why didn't you see. it sooner than that? 
A. Well, I just didn't notice it. Just driving 
along I didn't notice it until I got close to it. · 
Q. ,Just didn't see it. You 'veren 't paying attention to the 
road, is that it Y 
A. We were laughing and talking back and forth in the 
front seat. 
Q. And you didn't see the road until you were about 75 feet 
and when you got to that point and did see it what did you 
do¥ 
A. SlQwed up. 
Q. Slowed up then f 
A. Yes. 
Q. You said, I think, on your direct examination that when 
you got to the curve you were going 40 to 45 miles an hour; 
is that right? · · 
A. I just guess---:I guess about 35 or ~0. 
Q. When you got to the curve? I 
A. Yes, sir. I 
Q. How fast had you been going before? 
A. Well, about-I was just driving ~ moderate speed all 
the time, about 45 or 50; just a modera~e speed on the road. 
Q. Going 45 or 50 before you saw the curve? 
A. Yes. 
page 232 r Q. Is that right¥ 
A. That is rig·ht. (J. 45 o-r 50 mile.s an hour when you fi11st saw the curve 7 
A.· Yes, sir. 
Q. Then you say you slowed up? 
A. Yes. 
Q. When you got to that curve on which side of the road 
were you driving? · 1 
A. I was driving· about the right ce ter, near the center 
of the road, a little over on the right. . 
Q. Where were the left wheels of you~· car, would you say, 
with respect to the center line of that :c, ad when you got to 
the curve where the accident happened? 
A. vVell, just a.little past the center. I 
Q. On which side, left or rig·ht 1 , 
A. Left. : 
Q. The left wheels then were to the left of the center of 
the road when you got to the curve? 
A. A little ways, yes. -
Q. I-I ow much left? 
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A. I imagine a foot or so. 
Q. A foot or so to the left of the road Y 
A. Yes. 
Q. And you continued that way on into the curve? 
A. That is right. 
page 233 ~ Q. Did you go over to the left side of the road 
when you were going· into the curve or going 
around the curveT 
A. Only when it skidded; hit this soft dirt and skidded to 
the left. 
Q. Did you go co1npletely over to the left 1 
A. The back end slid to the left. 
Q. What did you do' then T 
A. I cut to the right; tried to straighten it up. 
Q. Did you put your brakes on or not Y 
A. Yes. 
Q. Where 'vas your car when you put your brakes on Y 
A. "\Vell, it was going sideways on the curve; skidding side-
ways. 
Q. Skidding sideways in the curye and then you went over 
on the left side of the road y 
A. Yes. vVhen it started to skidding I tried to straighten 
it up and put on the brakes at the same time; all so close and 
quick; tried to straighten it up, couldn't straighten it up so 
I put the brakes on and tried to stop it. 
· Q. Then went over to the rig·ht side of the road into the 
hedge? 
A. Yes. 
Q. And then zigzagg·ed down the road like Serg·eant Sadler 
testified you did on FridayY 
page 234 ~ A. Went to the rig·ht and hit the hedge, bounced 
back to the left and came back to the right again 
and when it started back to the right the second time it turned 
over. 
Q. When it turned over it turned over to the left, didn't 
itT 
A. Yes. 
Q. And turned c01npletely over, didn't it? 
A. I don't know about that. 
Q. At any rate, you lmow it turned over, don't you? 
A. All I re~ember it was tilting on my side. 
Q~ You could feel it going over? 
A. Yes. 
Q. And when you got out of the car after it had come to 
rest it was up on its wheels, wasn't it 1 
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A. That is rig-ht 
Q. And it was on the left side of the , road going· towards 
Ellerson~ 
A. That is right. 
Q. With the front wheels out in the farm adjacent to the 
road on the left side going to Ellerson ¥ 
A. Front wheels in the ditch, back wheels on the road. 
Q. On the left side of the road Y 
A. Yes. 
Q. Mr. Yorke, were the brakes on your car in good condi-
tion! 
A. Certainly. 
Q. Did you have four-wheel brakes on your 
page 235 ~ car? 
A. Yes; sir. 
Q. Why, if you were going at the speed you have stated 
you were, wer~n 't you able to stop your car when you ap-
plied your brakes as you said you did sooner than you ac-
tually did stop it? 
A. You mean when I got into the curve and ptit the brakes 
on¥ . 
Q. Yes, after you saw the curve and at the speed at which 
you were going· why wasn't it possible for you to stop your 
car sooner than it actually did stop, going at the speed you 
said you were goingf · 
A. Y oil mean befoi•e I got to the curve. 
Q. At any time from the time you saw tl1at curve until you 
actually did con1e to a stop? 
1\... ,\7 ell, I didn't put the brakes on until I come into the 
cu1•ve. 
Q. I-Io'v is that f 
A. I slowed up and thought I could $ake the curve until 
I struck the sand. That is what caused. it to skid. 
Q. I understood you to say that you ftlowed up when you 
saw the curve 75 feet before you got to f' .. 
A. I let up on the gas; that slows it up. 
Q. Yon didn't put on your brakes th n? 
A. No; it wasn't necessary. 
1 
. 
Q. You just took your foot off the ,· ccelerator. Where 
was the car "tv hen you first put your brakes on 7 
page 236 ~ A. In the curve when it started skidding. 
Q. In the curve¥ ! 
A. That is right. 
Q. vVhy wasn't it possible for you, going at the speed you 
testified you were going, to stop your dar quicker than you 
I 
I 
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did stop it with brakes of the kind you testified you had 
there? 
A. !\fy foot slipped off the brake and hit the gas. The gas 
is very close to the brake. I guess in the excitement I just 
hit the brake sideways and it slipped off and hit the gas. 
Q. Wasn't it a fact your foot slid off the brake onto the 
gas and that caused your car to skid and go down that road 
and turn over~ 
A. I lost control when it hit the hedge. 
Q. And the reason you hit the hedg·e was because your foot 
slipped off the brake and hit the accelerator and started it 
forward at a faster speed? 
A. No. It started into a skid and I cut it back and it went 
~traight into the hedge. 
Q. But when it was going· to the hedge your foot hit the ac· 
celera.tor, didn't it~ 
.A.. Yes, slipped off the brake and hit the gas. 
Q. And if you had kept your foot on the brake and hadn't 
. hit the accelerator you wouldn't have hit the 
page 237 ~ hedge¥ . 
A. It might have turned over there. I don't 
.kno'v what would have happened then. 
Q. But it did slip off the brake and hit the accelerator? 
.A.. That is right. 
Q. And that is what caused the accident Y 
A. I don't know that it caused the accident. I think be-
cause it hit the loose dirt. 
Q. I just. want to know what happened. Mr. Yorke, you 
called :Miss J\~Iason up on the evening or afternoon prior to 
you all going out that night and asked her for•an engagement, 
didn't you? 
A. That is right. , 
Q. And when you called up she told you that she had Miss 
]{ilby, her cousin, visiting her 7 
A. Yes, sir. 
Q. Didn't you ask her if you could get a date for Miss 
J(ilby and she told you J\~Iiss Kilby would go out with Mr. 
Lutz? 
A. I don't know about that. 
Q. You don't remember that happened Y 
A. She might have said it, but I don't know. 
Q. You didn't kno'v l\fiss l\1aynard before that night, did 
you? 
A. No, !_didn't. 
John L. Yorke v. Margaret Quainlce Mason. 157 
John L. Yorke. 
Q. How long prior to this accident had it been since you 
had been out ·with Miss Mason? 
page 238 } A. I don't remember exactly. 
Q. Hadn't it been several months~ 
A. I don't think it had been that long. 
Q. It had been a n1onth or two, hadn't itY 
A. No, I don't think so. I think around about a couple of 
·weeks. 
Q. IIave you had an engagement with her since then 7 
A. No. 
Q. You knew !1:r. Lutz was from out of town, didn't you? 
.A ... That is what I was told. 
Q. And you knew l\Hss Kilby was also from out of town 7 
A. Yes. 
Q. And they rode in Mr. Lutz' carf 
A. That is right. 
Q. You knew Nlr. Lutz wasn't familiar with the roads that' 
you were 'taking that night, didn't you¥ 
A. That is rig·ht. 
Q. And that he was going to get wherever you were g·oing 
by following your car1 
A. Yes, sir. 
Q. 1\{r. Yorke, the young ladies 1\Hss. Maynard and l\Hss 
lVIason and Miss l{ilby were dancing with you all at different 
times, just as they testified, weren't they? 
A. That is right. , 
Q. Some of you would be &t the t:1ble and some 
}Jage 239 ~ of you would be dancing¥ 
A. Usually all at the table at the same time 
when the piece stopped. 
Q. "\Y ere the young· ladies absent from the table at times f 
Didn't they go in to powder their noses pr something of that 
kind during the evening~ 1 
A. I didn't notice, but it looked like t1 me they were there 
most· of the time. . . 
1 
• • • 
Q. I have a note here you testified on dU"ect examination 
everybody had had at least two drinksf Did you niean by 
that all of the six metnbers of your pa ~ty had at least two 
drinks? 
.l\.. \Veil, to the best of my kno,vledg' I don't think Miss 
}faynard had but one. It seems to mef everybody else had 
at least two and sonlP. more than two. 
Q. That is to the best of your knowleage? 
A. Yes. 
Q. You -didn't count the drinks, did you? 
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A. No. 
Q. You bought this. liquor yourself·¥ 
A. I paid for half of my quart. 
Q. And you paid the bill for whatever you got there in the 
way of ginger ale and other things~· 
A. That is right. 
Q. And it 'vas you that really gave this party f 
page 240 ~ You took these people out yourself~ 
A. No; I rode them. 
Q. You drove thern and bought at least half of the whisky 
and J\{r. Cottle paid for the other half? 
A. Yes. 
Q. You bought at least half of the quart¥ 
A. Three boys and we split the expense. 
Q. The three boys split the expense! 
A. Yes. 
RE-DIR·ECT EXAMlNATION. 
Bv Mr. Bremner: 
"'Q. In reply to a question of J\•Ir. Evans that you all were 
laughing and talking, how long· did that laug·hing and talking 
take place 1 Fron1 the time you left the Wigwam or just 
shortly before the accident f 
A .. All the time. 
Q. vVas the radio going· all the time~ 
A. Yes, sir. 
Q. Now when you went over the road that morning coming 
back, as you said, about ten o'clock, I believe, on your n1ilk 
route, was there any dirt on the road at that time Y 
A. Yes, sir, dirt was piled up there then. 
Q. When you were coming back on your route t 
A. Yes. 
page 241 ~ Q. What day was that? 
A. That 'vas the same day of the accident; the 
1norning right after the accident. That is the first time I no-
ticed it. 
Q. The day before--in other words, this happened at night, 
but it was technically in the morning of another day-I be-
1ieve twelve-thirty or one o'clock, or some say after one 
o'clock-the last trip that you took with the milk wagon, 
or n1ilk truck I believe it is no"\v, prior to the accident; that 
is, on the morning of the nig·ht of the accident, was there any 
dirt on the road f 
A. I didn't notice it. I just said that was the first time I 
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noticed it, that following- morning after the accident, that 
same morning. 
Q. So that at the time of the accident or immediately be-
fore the accident you didn "t know there had been dirt on the 
road'1 , 
A. No. 
Q. Now he questioned you at length about the lights, now 
far you could see, and you in reply-one of your answers 
was that they were tested and it was a new car. How long 
before this accident had it been that your lights were tested Y 
A. I think-it seems to me about a month. I had the car 
about four months and I think they had just put a tag on it, 
put the safety tag on it. 
page 242 ~ Q. Now were the lights on the night of the ac-
cident in practically the same condition or not 
that they were when they passed the test? 
A. Yes. 
l'vfr. Evans: I object to that. That calls for a comparison. 
The Court: Objection sustained to the form of the ques-
tion. He can state 'vbat the condition of the lights was; 
whether there had been any noticeable change. 
By l\f r. Brernner : 
Q. \Vas there any noticeable change in the condition of 
your lights on the nig·ht of the accident and the condition 
they were immediately after the test made ·by the State? 
l\fr. Evans: The witness has already testified he could only 
see 100 feet with his lights, which is sufficient, I think, unless 
he wauts to change his testimony. 
The Court: I don't know what he intends to testify. I 
think the question is permissible. 1 
~ir. Evans: Also, the test wasn't mage by the State. The 
test is made by automobile dealers who~··. ake tests. 
By ~fr. Bremner: 
Q. Who tested your light ? 
page 243 ~ A. Jones Motor Car Col_Tipany. 
Q. Well, are the Jones Motor Car Company 
official representatives of the State in tbsting cars? 
A. Yes, sir. I -
Q. vV ell, then, after the Jones }.{otor Company, ,vho is an 
official rP.presentative of the Btate in testing cars, tested 
then1 please state what the condition of the lights was on 
the night of the accident compared with the condition of 
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the lig·hts immediately after Jones Motor Company made 
the testY 
A. Well, I hadn't noticed any difference. They seemed to 
me to be the same. They were in good condition. 
Q. There was a picture introduced in evidence the other 
day indicating that it was a picture of your automobile, ~hich 
we admitted it was. ·"\Vas that the condition of the automo-
bile inlntediately after the time of the accident 1 
A.- ·No, it isn't. 
Q. In what particular? 
A. Well, when I left that car t4at morning the fender was 
on it and it 1ooks like it is piled on· the car in the picture; 
no engine cover and no top on the car in that picture and 
they were on the car; they were damaged, but still on the 
car. It was nothing missing off the car, I think, except I 
think the windshield was broken ana a couple of hub caps and 
a flat tire. 
·page 244 ~ Q. Mr. Quaintance, an uncle of the plaintiff, 
testified that on a certain occasion in the hospital 
you stated well, it had cured you of fast driving. Did you 
or did you not make that statement to 1\ir. QuaintanceY 
A. I don't renlCmber seeing ~Ir. Quaintance after the acci-
dent. I have seen him at Miss Mason's house several times, 
but I don't remmuber seeing him after the accident. 
· Q. You n1ean you knew ~{r. Quaintance before the accident Y 
A. Yes, sir, but I didn't make that statement to him. 
Q. Was the radio working after the accident 1 I mean when 
everything was stopped-your car had stopped there with 
the front wheels in the ditch and the rear 'vheels on the road 
was the radio still playing, do you remember 1 
A. I don't know. 
Q. Did you have any reason to believe that on that night· 
at the speed you were driving· immediately before you got to 
the curve that you couldn't negotiate it in safetyf · 
1\fr. ]}vans: I object. 
The Court: Objection sustained . 
. 1\fr. Bremner: Will you permit us to put the answer in the 
record later? 
The Court : Yes, sir. 
page 245 ~ RE-CROSS EXAMINATION. 
Bv 1\ir. Evans : 
"'Q. What tin1c did you report for work at the Richmond 
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Dairy on the morning immediately follpwing the accident Y 
A. I was a little late; I imagine about three-thirty. 
RE-DIRECT EXA:h1INATION. 
Bv Mr. Bremner: 
.. Q. J\tlr. Yorke, you had to have a permit to drive for the 
Richmond Dairy, didn't you 1 
A. Yes, sir. 
Witness stood aside. 
I 
page 246 ~ GARNETT BROOI{E, 
a witness introduced in behalf of the defendant, 
being' first duly sworn, testified as follows : 
DIRE·CT EXA:h1INATION. 
By J\tfr. Brentner: 
Q. Mr. Brooke, where do you live f 
A. Mechanicsville. · 
Q. What is your occupation? 
A. Automobile repairing. 
Q. How long have you been at :h·Iechanicsville Y 
A. Nine years. 
Q. Were you there last July and August f 
A. Yes, sir. 
Q. Did you go to the scene of the accident in which Mr. 
Yorke was involved the night of the adcident f 
A. Yes, sir. 
Q. Now look at these g·entlemen and t~ll them how it came 
about that you went there? : 
A. Tell then1 how it came about. :
1 
Q. Yes. 
A. l\1:r. Y orkc and l\1:r. Sledd came OVjer to my place that 
nig·ht of the accident after ~e to· get the car in, 
page 247 } tow it iu, and that is how come I to go there that 
night. I 
Q. What tilne, if you kno,v, did you g~t there¥ 
A. 'Yhat time did I get to the accident? 
Q. Yes. J 
A. I inm~dne it was around about half past one or two 
o'clock. 
Q. Now where was the car, the Oldsmobile coupe when you 
got there? i 
_j 
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A. It was in the ditch on the left-hand side going from 
here to Ellerson. 
Q. vVas any part of it on the road; if so, what part? 
A. The back wheels were up on the edge of the road. 
Q. vVhere were the front wheels? 
A. One front wheel was in the ditch and the other was kind 
of in the field, edge of the field. 
Q. Tell the jury when you arrived there whether the top 
was up or down. 
A. The top was broken, but it was kind of smashed over to 
the side. 
Q. Do you recall which side? 
A. It was bearing to the road on the driver's side, kind of 
cocked like that. 
Q. 'V ere you there on more than one occasion that nig·ht t 
A. No, I just went by that one time. 
Q. \Vhat was your purpose in going there? 
A. Well, he come after me to go there and get 
page 248 ~ the car and he had to get to 'vork at two o'clock 
at the dairy and I suggested let me bring him 
home so he could go to work and I would come back and get 
the car. So we brought him over here on Church Hill where 
he lives and he got ready and we dropped him off rig·ht next to 
the dairy where you turn going out Chan1berlayne A venue 
and we went out Chamberlayne Avenue and thought maybe 
we could pull it out with the car I was driving and found out 
I couldn't pull it with the car and n1eantime while we were 
walking around in the road a wrecking truck came from Rich-
mond-I don't know whose truck-Richmond Wrecking Com-
pany, I think-
Q. The Riclunond Auto Wrecking Company took the auto-
mobile and you didn't? 
A. That is right. 
Q. Now in answer to the second to the last question you 
said while looking around in the road they came out. What 
does the surface of the road consist of or what did it consist 
of on that night? \Vas it hard or soft? I mean the original 
road. Is it concrete, asphalt or what? 
A. The road is supposed to be an asphalt road along there. 
Q. Asphalt? 
A. Yes, sir. 
page 249 ~ Q. Well, no,v, what did you find, if anything, 
on the road that night when you went over there 
with Mr. Sledd and J\{r. Yorke? Tell those gentlemen. 
A. What did I find on the road? 
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Q. Yes. 
A. Well, the road machine had been plowing up along there, 
I don't know whether that day or not, but they had pulled 
the dirt out of the ditch up on the edge of the road and in the 
course of it the machine had spread it o~t along on the road 
there. When we got out of the C!lr-pulled over on the right-
hand side going towards Ellerson the1~e was this old soft 
summer time dust and dirt all along there. 
Q. Did you notice a cedar tree and a gu1n or ash. tree near 
· Scott's g·ate there 1 
A. Yes, it is two trees right along· there on the opposite side 
of the road there. 
Q. In relation to those trees will you tell the ju1·y where you 
found the cart 
A. From those trees? 
Q. Yes. 
A. Well, the car was on the opposite side of the road, 
probably just a little bit belo'v the big tree-first tree, prob-
ably near about even across with the little one; it is a cedar, 
I think, on the other side. 
page 250 ~ Q. Now·, :Nlr. Brooke, did you see any marks 
made by an automobile on the road when you went 
back there about two o'clock, you think? 
A. Yes, I sa"r where it-the car kind of come off the road 
into the ditch and swerved over into the other side. 
Q. Now at the point where you saw the first swerve marks 
ho'v deep would you say the dirt 'vas at its deepest on the 
road? 
A. 'Veil, just walking along in it I couldn't say just how. 
deep it was; probably might have been-in one place 4 inches, 
and 3 to 4 inches in another. 
Q. How far was the highest piece of: dirt from the edge 
of the concrete? I 
A. What is that? 
Q. I mean "re are talking about going to Ellerson, going 
from here out to Ellerson. On the right-band side of the road 
near wh~re you first sa'v the track o~ t~e automobile or an 
automob1le track how deep 'vas the dn·1: at that place-that 
point~ 
A. Where I first saw the track? 
Q. Yes. . 
A. Well, when it started off the road. it was kind of dust 
when it first started, but as it got over farther it 'vas where 
it was deep at. 
·I 
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page 251 ~ Q. Did you see a hedge out· there? 
A. Yes ; hedge all along the side there. 
Q. How far from the surface of the road did this dirt start f 
A. Well, you mean the distance from the ditch towards the 
middle of the road? 
Q, Yes, from the edge of the concrete out to,vards the middle 
of the road. 
A. Well, some places might have been a yard and a half or 
two yards; along like that towards the middle of the road; 
didn't have all the way along the same thing. 
Q. Didn't have it all the same thing? 
A. No. 
Q. N O\V do you know the distance fron1 the middle of t4e 
entrance of Scott's dairy farm of lane there or road that 
leads in to those trees? 
A. Do I know what distance Y 
Q. I 'vill withdraw that. When had you been over that 
road before Y 
A. I hadn't been over it for some time. I clon 't travel that 
road very much; ju.st occasionally. It probably might have 
been a week or more before I was over it. 
Q. You don't know then when the dirt was actually piled or 
pulled up into that road, do you? 
A. No, I don't. 
Q. Now, 1Yir. Brooke, are you sufficiently well acquainted 
with that road to say as you leave Norwood Ave-
page 252 ~ nue and approach Mr. Scott's gate or road and 
approaching the peak of that curve if your car 
was slightly to the right of the center of the road would 
the lights on yout car go aTound the curve or would they 
go out in Mr. Scott's field? 
A. They would go out in the field. 
Q. In other words, the curve is of such nature tbc lights 
wouldn't follow around the curve~ 
. A. That is right. 
Q. Had all the parties who had been in !ir. Yorke 'e car left 
when you arrived at the .scene? 
A. Yes, sir, they were all gone when I got there. 
Q. Was anybody there when you arrived? 
. A. Not anybody; just !ir. Sledd and I. ~e ·went there 
together and wasn't anybody there when we got tbere. 
Q. You are not any kin to Mr. Yorke, ai·e you? 
A. No, sir. 
Q. Have you any interest in the outcome of this case one 
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A. No, indeed. The only thing I know he usod to drive 
the milk truck by there; that is all I know. 
page 253} CROSS EXA~IINATION. 
By Mr. Evans: 
Q. Mr. Brooke, you said this dirt was soft summer time 
dirt? 1 
A. You know, last July 'vas dry and when I got out of the 
car you know how you walk around in ~oft dirt. 
Q. It was really very dry, wasn't it f : 
A. Yes, sir. 
Q. And you said, I believe, you parked your car near the 
right side going toward Ellerson when you stopped there Y 
A. That is right. 
Q. Do you remember whether you got out of the left or 
right side of you;r car 1 
A. Well, I couldn't say. I imagine I! got out on the left 
side; wouldn't hardly get across on the right. 
Q. Where did you stop your car witll relation to this par-
ticular curve~ Had you gone past it tqward Ellerson ¥ 
A. Yes, I had gone below where the car wa~ in the ditch 
before I got out. 
Q. You had gone ·clean past where the car was in the ditch? 
A. Yes, sir. 
Q. And that was some little distance down the road from the 
curve, wasn't it? 
A. Where I parked it¥ 
Q. Where the car was parked in the ditch. 
A. Where the wreck 'vas? 
page 254} Q. Yes, sir. 
A. The wreck wasn't so far from the curve: 
I parked right along just below the car probably. 
Q. And that is where you got out of • your car? 
A. Yes, just below the car. . 
Q. You didn't go back up to the curveland look at the con-
dition of the dirt up there, did you? 
A. Well, I didn't especially look at th · dirt part of it, but 
I took the flashlight and went back to see where he come off 
the road, where he swirled around there.! 
Q. You said where his track mark~ were where they 
started-! think you said this : where his wheel marks werE:. 
first visible at the curve the dirt \Vas ve~y thin? 
A. Well, I don't know how thin it \Vas, but it wasn't as 
I . 
I 
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thick as after you got over close to the ditch where it come 
out of the ditch. 
Q. That was because near the ditch into whicl1 hl3 had run 
at the right the dirt was naturally higher there because that. 
was off the macada1n road f 
A. Yes, sir. 
Q. Therefore, the dirt was higher off the macadam road on 
the shoulder than on the traveled part of the road j 
A. Yes, it was deeper there towards the edge of the road 
than to the middle. 
page 255 ~ Q. You didn't have any trouble driving around 
, that curve to,vards Ellerson, did you 7 
A. No, I didn't have any trouble. 
Witness stood aside. 
page 256 ~ CHARLES H. FLEET, 
being recalled in behalf of the defendant, testi-
fied as follows: 
DIRECT EXAMINATION. 
By_ Mr. Bremner: 
Q. ~1:r. Fleet, look at the gentlemen of the jury and tell them 
ho,v many turns yon would n1ake if you left Royal's filling 
station, drove out Norwood Avenue to Chamberlayne Avenue, 
then turned in to Ric.hmond on Chamherlayne until you got 
to the street that the fire engine house is on and then cut 
through there to Laburnum A venue and hack on Second Street 
Road back to. ~Ir. A. R. Scott's gate. You tell those gentle-
men how n1any turn~ a driver ·would make in that operation. 
A. To 1\fr. A. R. Scott's gate 1 
Q. From Royal's filling station by the route I told you by 
way of the :fire engine house. 
A. Counting the turn at Brook Turnpike into Norwood Ave-
nue as one? 
Q. Yes. 
A. I figure twelve turns. 
Q. Well, what are they? Do you mean by twelve turns 
not counting curves f 
page 257 ~ A. I counted curves, too. 
Q. Let's forget the curves. 
A. There would he six angular turns ; that is, where you 
strike an intersection and make a right or left turn. 
(~. State to the jury what those turns are. 
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A. At Brook Turnpike and Norwood I Avenue you turn to 
the left about at right ang·les; at Norwood .LI\.venue and Cham-
berlayne Avenue you turn to the right at about a right angle; 
you come down Chmnberlayne A venue 'to opposite the fire 
house and make a left turn, 'vhich is about a right angle; then 
you go a short distance and make a right-hand t:urn which is 
not quite a right angle, it is less than that; then you continue 
to Laburnum Avenue and make a left turn, which is not quite 
a right angle; you go along Laburnum A venue to Second 
Street Road and turn left there at a right angle and you are 
on Second Street Road and from there to Norwood A venue 
it is just a curved road with no direct right or left turns like· 
you make at an intersection. 
Q. The road does contain several curves f 
A. It is a winding road from Laburnum Avenue north or 
northeast on Second Street Road to Norwood A venue, up 
hill and down. 
vVitness stood aside. 
page 258 r JOliN S. SLEDD, JR., 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAl\iiNATION. 
By Mr. Bremner: 
Q. Your name is John S. Sledd, Jr.? 
A. Yes. 
Q. ''There do you live? 
A. 1\tiechanicsville. 
Q. How long have you lived in Hanover? 
A. A11 mv life. ' 
Q. II ow old are you' 
A. Thirtv.three. 
Q. How iong l1ave you lived at the head of the Pike? 
A. About eight or nine years ; I don't kno'v exactly. 
Q. Did you come upon the scene of tie accident that Mr. 
Yorke had on the night of July 29th dr early morning of 
that night? I · 
A. Yes, I come on it the night of the accident. I don't know 
what date it was. i 
Q. You look at those gentlemen and tell them what you found 
·when you got there. ', 
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. A. I found this gentleman laying out there in 
page 259 ~ the road about 5 or 8 feet from the car; I 
don't know what his name was ; and after I got 
there, slowed up and got out, Yorke and myself and I don't 
kno'v who else-it was one girl helped put him in the car and 
after that they asked me to lead them to the Johnston-Willis 
· Hospital. The fellow had a foreign tag, either New Jersey 
or N e'v York, I don't know which. I carried them over to 
Chamberlayne Avenue-
Q. flow did you carry them¥ 
A. I didn't carry them at all; I led them over to Chamber-
layne Avenue in n1y car. 
Q. Where 'vere the injured people placed 1 
A. In this car with the New Jersey or New York tag: on it, 
I don't know which. -
Q. Where on Chamberlayne Avenue did you lead them 1 
A. The road at the Ginter Park schoolhouse or fire engine 
house, I don't know which it was; right along in there. 
Q. Why didn't you take them farther than that? 
A. A city police officer on a motorcycle led them the rest 
of the way. 
Q. You knew when you left them the city policeman had 
charge of them 1 
A. Yes, he told 1ne he would lead them to the hospital. 
Q. Do you kno'v who that officer was Y 
A. No, sir. 
page 260 ~ Q. Did you say a city officer or state officerT 
A. City officer. 
Q. Now let's get back to the scene of the accident. Did you 
see anybody other than the man laying in the road 1 
A. Yes, sir, I saw the car sitting there. 
Q. In relation to the car was the man that was lying in 
the road nearer Richmond or nearer Ellerson Y Was he this 
side of the car or beyond the car towards Ellers on Y 
A. No, he was on this side, nearer Richmond. 
Q. How far fron1 the car would you say he was 1 
A. About 5 to 8 feet, I don't know exactly; I am just guess-
ing at it. 
Q. What position in the road did the car occupy? 
A. One car was stra,ight in the road and the other car had 
the rear of it up on the road and one wheel in the ditch and 
one on top of the ditch. 
Q. I am talking about the car in the wreck. Is that the 
one with the wheel in the ditch and the rear on the road Y 
A. Yes, sir; one wheel was in the ditch and one wasn't, one 
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up on the bank, and both of the rear wheels in the road. 
Q. The outside of the bank at that point on ~Ir. Scott's side 
is level with the .field, isn't it, ~Ir. Sledd? 
A. Yes, practically level. 
Q. Now was the top up on do'vn on the car? 
A. It was up. 
page 261 ~ Q. Had it been damaged~ 
bad. 
A. Yes, sir. One side of it had been damaged 
Q. One side badly damaged' 
A. Yes. 
Q. Now did you see anything else about or on the carY 
A. I saw a piece of privet that come out of the hedge on the 
right-hand side of the road. ' 
A. The hedge is on the right hand going from Norwood Ave-
nue to Ellerson? 
A. Yes. 
Q. On Judge J\foncure's property? 
A. I don't know on whose property. I~ is on the right-hand 
side going down. 
Q. Did you see any dirt or any other foreign substance on 
top of the macadam road that night~ . 
A. Yes, sir; it was sand or dirt in there; loose dirt pulled 
up out of the ditch. 
,Q. Do you kno'v when that had been pulled up? 
~\.. Some time that day; I don't know when. 
Q. You know it had been pulled up that day? 
A. I don't know, but it wasn't there the night before. It 
was either pulled up the night before or that day, one. . 
Q. Now did you sec any car n1arks on the road when you 
arrived? 
A. I didu 't see them when I first arrived. I looked at them 
afterwards. ; 
page 262 ~ Q. How long afterwards? 1 
A. As soon as I carried ~hese people over to 
Ginter Park. 1V e took a flashlight and fooked at them. 
Q. Well, now ·were yon the first one tr,. arrive at the scene 
or was somebody there before you? 1 
A. This car with the foreign tag "\Vas, there first. I don't 
1\:now whether they were traveling. toget)ler or not. 
Q. Well, did you see a car there withlsomebody's mother--
in-law in it with heart trouble? I 
A. No, sir. 
Q. Did you see that car? 
A. No, sir. 
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Q. That car didn't come along while you were there Y 
A. No, sir. 
Q. Tell the depth of this sand, I believe you call it; how 
deep it was at its deepest point. 
A. About 6 or 7 inches right there on that curve. I don't 
know if it is sand. Anyhow, it was soil pulled i1p there, loose 
soil. 
Q. And you say it was 6 or 7 inches at the curve?· 
A. Yes, sir. 
Q. Do you know where a cedar tree and another large tree 
near it are out there~ 
A. Yes, sir, I know where the cedar tree is. I don't know 
wha4 kind of tree the other one is. 
page 263 ~ Q. How far from that tree did you find the car 
and was the car nearer Ellerson or nearer Rich-
mond .from those trees Y , 
A. It is on the other side going to Ellerson. 
Q. I-Iow far would you say? 
A. About 15 yards. 
Q. About 15 yards? 
A. Yes, sir. 
Q. I believe you said you got some of the hedge out of the 
top of the car f 
A. Yes, one piece of privet I pulled out .. 
Q. Where a bouts on the top of the car was that piece of 
hedge? 
A. Right along there-I don't know exactly, but a piece 
stuck in the side of the car near the top of the car. I don't 
know exactly 'vhere I saw it no,v, but I know it was a piece 
there about 6 or 8 inches long. 
Q. Did you see the track or were there any tracks that led 
into that hedge and, if so, where did they come from t 
A. The track con1e from this car that swerved to the right 
a little bit and then turned and 'vent to the left off the roa.d 
into the ditch. 
Q. Don't state what the car did. 
The Court: Just state what you saw. You weren't there 
when the car went along. 
pago 264 ~ A. Well, what tracl{s I saw did that. 
Q. Did those tracks lead to where the car was 
turned over? 
A. Yes, sir. 
I 
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I Q. After you came back from Chambe~layne Avenue where 
was Mr. Yorke? · , 
A. He was back at the accident when I came back. · 
Q. Do you know of your own knowledge whether or not he 
had been to Mechanicsville and come back then? 
A. Ifa said he had. That is all I know about it. 
Q. Well, 'vas Mr. Yorke there when you arrived at the scene 
of the a·ccident T 
A. Yes, sir. 
Q. Did he or did he not help put the injured people in the 
carT 
A. Yes, sir. 
Q. What time elapsed from the time you left the scene of 
the accident to lead those people over to· Chamber layne Ave-
nue "There you met the city police officer? 
A. I don't kno'v ho'v long it took. I imagine it took around 
twenty-five or thirty minutes, but I doil't lmow because I 
have never timed it in there. 
Q. To get hack to Chamberlayne Avenue and the fire engine 
house did you follow Norwood A venue or come clown to Labur-
num and cut across there? 
page 265 ~ A. I don't know where Norwood A venue is. I 
followed what I call the North Road there; I don't 
know whether it is Norwood A venue or not. 
Q. \Vhen you got to Chamber layne A venue did you come in 
at what I call the beginning of No. 2 highway? 
A. I turn to my right right there at the beginning of No. 2 
and come across North Road to t11e1 Second Street Road. Q. Is that the course you followed 'vhen you were going that 
wayf 
A. Yes, sir. 
Q. Are you any kin to Mr. Yorke? 
A. No, sir. 
1
: . 
Q. Have you. any interest whatever in the outcome of this 
case? 
A. No, sir. · 
Q. What did you do after you came b ck? What did you 
and Mr. Yorke do? 
.A. I carried him over to Mechanicsville and told him I 
thought I could wake Mr. Brooke up. I 
Q. Did you do thatf i 
A. Yes, sir. , 
Q. And then what did you do? 
A. We came back to the-no, we carried Mr. Yorke home 
first. 
172 Supreme Court of Appeals of Virginia 
John 8. Sledd, Jr. 
Q. Who are "we"; you and Mr. Brooke? 
· A.. Yes, sir. 
page 266 ~ Q. What did you and Mr. Brooke then do? 
A.. Mr. Yorke changed clothes and we put him 
off right there by the Richmond Dairy; said he was going to 
work, and we went back to the accident; come back to .the acci-
dent and was going to pull it in, but a. fello\V from Rich1nond, 
A.uto W reeking Cornpany, said the Henrico police told him 
to move the car. 
Q. Do you kno'v '"'hat police called the wrecking company? 
A.. No, sir. 
Q. Did you or 1\fr. Brooke or ~Ir. Yorke himself at any time 
see an officer that night? I mean while 1\Ir. Yorke was present? 
A. I didn't see any. I don't know whether he did or not~ 
Q. You know it to be a fact or do you know it to be a fact 
whetlier or not Yorke called any officer from the time the acci-
dent happened until he went back to work? 
A. No, sir, I don't kno'v that, either. 
Q. Well, did he call an officer while he was in your com-
pany? · 
A. No, sir. 
Q. And what time did you leave him at the Richmond Dairy 
when he went to work? 
A.. I don't know that. I think it was around two-thirty or 
three o'clock, but I don't know what time it was. 
Q. Well, during your trip 'vith lVIr. Yorke did or did not he 
have an opportunity to call or get in touch with a 
page 267 ~ police officer if he wanted to? 
Mr. Evans : If Your Honor please, I don't see the relevancy 
of this testimony, what ~Ir. Yorke did or did not do after the· 
accident. 
The Court: This man can state where he went and what was 
there. He said he didn't call any and if he went to any other 
place than where he stated he can say so. 
By Mr. Bremner: 
Q. Where did you take Yorke to from ~{echa.nicsville f 
A. We took him over on East. Marshall Street to his home- · 
I reckon his home. 
Q. Ho'v did you come uptown from East 1\farshall Street 1 
A. With J\{r. Brooke. 
Q. Did you come up Broad or J\{arshall? 
A. I don't know; I think 've come un Broad. 
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Q. And going up Broad Street from CJpurch Hill don't you 
pass right by the First Police Station·Yi 
A. Yes, sir. 
Q. You didn't stop there, did you 1 
A. I am not sure we come Broad. I don't know which way 
we come that night. ; 
Q. You said that is to the best of your recollection you did 7 
A. Yes, sir. 
page 268 ~ Q. :Nir. Yorke didn't make any stop, did heY 
A. No, sir. 
Q. If you kuo·w tell the gentlmnen of the jury why not. 
A. I don't kno·w any reason whatsoever why he didn't stop 
or if he wanted to stop. : 
CROSS EXAMIN.A.TION. 
By Mr. Evans : 
Q. 1\ir. Sledd, you said the injured people were still there 
and you helped get them in the car and then you and Mr. 
Brooke paced the car or piloted the car that had the foreign 
license tag on it over to Chamberlayne Avenue? 
A. No, sir, Mr. Brooke 'vasn 't there at the accident then. 
Q. You did it1 ' 
A. Yes, sir. 
Q. You piloted the car over to Chambcrlayne Avenue until 
·you ·reached a Richmond police officer who was on a motor-
cycle? 
... ~. Yes, sir. 
Q. And told hin1 there had been an accident and these rreo-
nle were injured; then he took charge of ,them and took them 
in? 
A. Yes, sir; I said they wanted to go to 1lthe Johnston-vVillis 
. Hospital. · That is wl1at s01ne of them in
1
' the car t0ld me .. 
· Q. Then you came back to he wrecked car? -
page 269 ~ A. Yes, sir. 
Q. And l\f r. Yorke was stil there~ 
A. Yes, sir. ' 
Q. Now had Mr. Yorke been to Meehan csville before then? 
A. He said he went to 1\f echanicsville "~1ile I was gone and 
had gotten back. I don't know. He \vast· t the accident both 
times. , 
Q. He was still there, but the time wh n he was supposed 
to have gone to l\fechanicsville was when ~you went over with 
the car, piloting the other carY 
A. Yes, sir. 
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Q. Now, Mr. Sledd, how often had you been over this road 1 
You travel it right frequently, don't you? 
A. Yes. 
Q. This dirt they have been talking about here right much 
was just dirt taken out of the drainage ditch alongside the 
road, wasn't it? 
A. Yes, sir, pulled up in the road. I don't know whether 
any other dirt ; I don't know where taken from. 
Q. These drainage ditches have been alongside'this road for 
many years, haven't they1 
A. Ever since the road was built, I guess. 
Q. And that has been a long time~ 
A. Ever since I can remember. 
page 270 ~ Q. They come there frequently and scoop out 
the dirt that has gotten down in the ditch and 
clogged it up to m~ke a place for the water, don't they? 
A. I don't know. That is the first thne I know of it being 
scraped since it was n1acadarnized. 
Q. How long· has it been rnacadanuzed f 
A. I don't lmow. At least ten or twelve years. 
Q. Do you know how long thes.e n1en were working on this 
road getting it out? 
A. No, sir. 
Q. Did you see them 'vorking out there 1 
A. No, sir. 
Q. Had you been over the road any time prior to this acci-
dent that 'veek? 
A. Yes, sir, I was over it that morning. 
Q. Early that morning? 
A. Yes, sir. . 
Q. And they weren't working at it out there then? 
A. No, sir. 
Q. What time did you go over it? 
A. I don't Imo'v what time. I think around eight-tl1irty or 
nine o'clock 
Q. When did you go over it again 1 That night~ 
A. Yes, sir. I didn't go over it going to town; I 
page 271 ~ como back over it. 
· Q. And tha.t is 'vhen the dirt was there? 
A. Yes. 
Q. Could that dirt have been there and you not noticed it 
earlier7 
A. No, sir, absolutely not. 
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RE-DIRECT EXA~:IINATION. 
By Mr. Bremner: 
Q. Did Mr. Yorke on the occasion when you first saw him 
at the accident and you left to pilot the car with the injured 
parties in it give you any reason for not going 'vith you or 
with the injured parties 7 
1vir. Evans: I object. 
A. No, sir. 
The Court: He said: ''No, sir." That ends it. 
By J\{r. Bremner : 
Q. From the point wl1ere the accident happened in front of 
A. R. Scott's gate is it nearer to Richmond automobile places 
or is it nearer to Mechanicsville? 
A. I think it is maybe-I don't know which is nearer. It 
is about halfway, I think. I don't know which is nearest. 
"\Vitness stood aRi ile. 
page 272 ~ R. I-L HOLLAND, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EX.Al\:IINATION. 
By Mr. Bremner: 
Q. What is your name? 
A. R. I-I. Holland. , 
Q. What is your occupation? : 
A. State police. I 
Q. How long have you been with the StEtte police? 
A. Six years. t· Q .. In ,July of last year where did your I duties take you in 
relation to roads? 
A. Several places. 
Q. Did you work on the Second Street R .ad? 
A. I went over it and went to Ellerson al!id beyond Ellerson. 
Q. Now· did you travel over that portioln of Second Street 
Road from N orwoocl A venue to Ellerson 1 the day after this 
accident that Mr. Yorke had Y 1 
A. I went over it the day after the acctcnt was suppose_d __ ___ 
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to have happened. I don't kno'v that it didl1appen to my own 
knowledge, but I went over it after it was sup-
page 273 ~ posed to have happened. 
Q. What condition· did yon find the road in? 
.A. Well, the road machine had scraped some dirt up on the 
edges of it. 
, Q. Dic"L you notice the dirt on the road for some distance at 
or :near the entrance to ].{r. Scott's dairy farm Y 
A. Yes, sir, it was dirt on the side of the road there. 
Q. Wlu~t 'vas tl1e depth of that dirt at its deepest~ 
A. I didn't measure it, but it looked about 6 to 8 inches. 
Q. Now how far was the deepest part of that from the right-
hand edge of the hard surface' 
Mr. Evans : When you say how far do you mean right or 
left going to Ellers on 7 
Mr. Bremner: Going towards Ellerson. 
1\tir. Evans: You mean over on the macadam or shoulder or 
where? 
}.fr. Bremner: Over on the macadam. 
A. Well, it was on the macadam about a foot or foot and a 
half. It varied up and down the road. It wasn't exactly even. 
· It wasn't much ditch there, just no more than a drain. 
Q. How far out from the foot or foot and a half over to-
wards the center did that dirt spread, if it did spread? 
A. Well, the dirt was up almost to the center of the roacl. 
but not any depth to amount to anything. It was 
page 27 4 r just merely scattered on the road; looked like cars 
had blown it across the road. 
Q. How long have you driven a car? 
A. Well, I don't know exactly. I have been driving ever 
since I -was about eleven or twelve years old. 
Q. How old are you now? 
A. I am hventy-eight. 
Q. How many miles would you average a year say during 
the past :five years ? 
A. I average about 60,000 or 65,000 a year. 
Q. What effect, if you can tell-tell the jury wh~t effect 
it would have on a car if you were driving along about the 
center of that hard surface highway, perhaps slightly to the 
right, and you applied your bral\:es on the car, going at 40 or 
45 miles an hour? 
· Mr. Evans: Objection. 
I. 
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The Court: Objection sustained. I 
Mr. Bren1ner: That is in rebuttal of what they asked 1\Ir. 
Sadler. 
The Court: I don't know of any evidence what a car would 
·do if you put the brakes on in dust or dirt. I "rill let this man 
testify if he drove over it just how he found it. 
page 275 ~ I think that is as far as the evidence went. This 
gentleman. is asked a. hypotl1etical question as to 
l1is opinion of what a car will do when you put the brakes on 
'vhen going into dust or dirt. 
~fr. Bren1ner: Our contention is that a man who has had the 
experience of driving 60,000 to 65,000 n1iles a year, knowing 
the condition of the hard surface road with the sand or dirt 
of this kind on it, that he is qualified to say "rhat would hap-
pen to a car if the brake was applied going at that speed. 
The Court: Every man that drove an automobile. has 
driven it on dirt roads and cen1ent roads and driven into dirt 
of varying depths and if I open the door for one witness 
to testify what an automobile v;rould db when you put. the 
brakes on it in dust .or sand or dirt I would open it up for 
every n1an that drove an auton1obile to come in as an expert 
witness as to what a car would do when you put the brakes on. 
1\Ir. Bremner: V·l e note the exception. 
I 
page 276 ~ CR.OSS EXA~1INATION. 
Bv 1\'Ir. Evans: 
"'Q. Mr. Holland, how high did you say the dirt was at its 
highest point 1 · 
A. 1\1y estimation of it was 6 to 8 inche's. I couldn't qualify 
RS an expert as to c11rt because I don't kno·w much about it. 
Q. This dirt where it was 6 or 8 inches was off on the edge, 
not on the macadam, but on the dirt shoul(ler, wasn't it; where 
it had been pulled up out of the ditch bt whatever had been 
used by the men? . ! · ... 
A. On this particular road it is -very little shoulder there. · 
It comes off-the hard stn·face con1es almost up to the shoul-
der. The dirt-6 or 8 inches of dirt "T' s, the best I recall, 
about a foot on the edge of the pa.v · ment-hard surface 
macadam. 
Q. Are you testifying to the conditiof of the dirt on the 
road down where the hedge is? 
A. In the turn. 
Q. Down at the beg~nning of the turn qr middle of the turn 
<>r end of the turn go1ng to,vards Ellerspn? 
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A. In the middle of the turn the dirt 'vas a little higher 
than at either end. I don't know why, but there was dirt on 
the road all along there where they had been ·working. 
Q. That dirt that was on.flfe macadam was dirt 
page 277 ~ that had been brushed up there by cars 1noving 
along, did you say¥ 
A. The most part of it, yes, sir. That is what it looked like 
to me. I don't know how it got there, but it was spread out 
on the road. 
Q. Scattered around? 
A. Yes, sir. 
Q. It was very dusty 7 
A. Right dusty. 
Q. And dry? 
A. Yes, sir. 
Q. It wasn't gravel; it was dirt 1 
A. Yes, sir, sand and dirt together. 
Q. For ho'v long a distance on that highway had that dirt 
been taken out-had the ditches been fixed; the length of the 
ditches f · 
A. Well, from Norwood A venue. I went out Norwood .Ave~ 
nne. They had been ,-~,rorking on the road out around Nor-
wood Avenue. Of course, 'vhen you cross over the swamp it 
was very little of it in there. 
Q. Down in the valley¥ 
A. Yes, sir, Chickahominy s'vamp. 
Q. Where the bridge is·~ 
A. Yes, sir; very little down there and went on up to where 
another little bridge is down Second Street on to-
page 278 ~ wards Ellerson. That was wl1ere it looked like 
they stopped working, stopped scraping up on the 
road. 
Q. Had they been working on the road going from Rich-
mond towards Ellerson as far as that valley is where you say 
Chickahominy swamp is Y 
A. They had been working on it-yon mean past the bridge 
going to,vards Ellerson? 
Q. Yes. 
A. And at Norwood A venue 1 
Q. Yes. 
A. Yes, sir. 
Q. All the way down? 
A. Yes, sir. 
Q. How long prior to this accident or how soon prior to 
this accident had it been you were over the road Y 
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A. I don't recall exactly when I went over ft before. I go 
over to Ellerson right often, checking up, on mail work. The 
best I recall it was the afternoon following the accident I was 
there; I went to Ellerson. I had heard there had been an 
accident there, but I didn't pay much attention to it. 
Q. Were they working on the road whe~ you went over it Y 
A. No, sir. , 
page 279 ~ Q. The day after the accident Y 
A. No, sir. 
Q. All that work had been done prior to the time you went 
over it? 
A. Yes, sir. I don't know :when that was done. 
Q. What tin1e of day did you go over it? 
A. I went over it around four-thirty in the afternoon, be-
tween four-thirty and five o'clock. 
Q. Would you say this work extended a distance of a mile 
prior to reaching this particular curve at Scott's farm going 
from Richmond? 
A. Going out N orwoocl A venue or Second Street Road? 
Q. Con1ing right straight out Second Street Road. 
A. Well, I don't know because from Norwood A venue where 
I went into Second Street Road-I went out Norwood Ave-
nue. To go into Second Street Road to Richmond you go to 
the right. 
Q. Certainly that condition there is all the way from Nor-
wood Avenue? 
A. Yes, sir. 
Q. It wasn't any difference in the road from the place where 
you entered it so far as dirt is concerned fron1 the place where 
you entered Second Street R·oad at N orw0od A venue from 
the condition all the way clown. to where this acci-
page 280 ~ dent happened? 
A. ~o, sir. J 
Q. I mean the road was exactly the same as far as this dirt 
was concerned? l 
A. Yes, sir. ~ 
Q. Just as much dirt on the road betwee · Norwood Avenue 
and this turn as it was at the turn and bejond the turn Y 
A. Yes, sir. J 
Q. When you drove from Richn1ond-ctd you drive from 
Richmond to Ellerson that next day at fo r o'clock or drive 
from Ellerson to Richmond? 
A. I was driving from the Washington highway. 
Q. Then you went in at Norwood Ave,ue? 
A. Yes. 
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Q. And went in the direction from Richmond towards Eller-
·son V ' 
A. Yes. 
Q. Did you have any difficulty in getting your car arouncl 
this curve? 
1\.fr. Bremner: We object. 
The Court: !1:y recollection is that a similar question to 
that 'vas asked a previous witness and there had been n~ 
objection. · 
~fr. Bremner: If Your Honor please, we did not. The 
reason I object no'v is on account of the ruling 
page 281 ~ made in ~Ir. Holland's case. I understood your 
. ruling on the Gatewood case-in other words, I 
understood you to rule I might ask Mr. Gatewood the ques-
tion. 
The Court: To ask him 'vhat difficulty he had, if any, but 
counsel went further and undertook to ask witnesses as ex-
pert witnesses to give their opinion on 'vhat cars would do. 
~{r. Bremner: They objected and that wasn't admitted. 
My objection to this is the condition of the road from one 
O·'clock in the moTning or twelve-thil~ty up to four-thirty or 
five o'clock the next afternoon what he did 'vouldn 't have 
any bearing on this case. 
1\{r. Evans: I withdraw the question. 
Q. l\1:r., Holland, you are a State high,vay officer, are you 
not? 
A. Yes, sir. 
Q. Have you received any particular training from the State 
of Virginia for the position you have V 
A. Yes, sir. 
Q. What training did you receive for your position? 
A. Well, training on the motor vehicle laws of the State,. 
markmanship with the gun, operation of motor vehicles and 
motorcycles. 
page 282 ~ Q. You all have a camp, don't you? 
A. Yes, sir. 
Q. At the Virginia Beach rifle range? 
A. Yes, sir. 
, Q. Have you received training there? 
A. Yes, sir. 
Q. How long have you been a State 1notor vehicle officer 1 
A. Almost six years. · 
Q. How far on a straight, level road, with headlights of the 
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M. C. Cox. i 
automobile in proper condition are they required to project 
a beam and reflect objects ahead of the 'car? 
A. Supposed to show clearly an object' 200 feet ahead. 
Witness stood aside. 
page 283 } Ivi. C. COX, 1 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : · 
DIRECT EXA~fiNATION. 
By 1\ir. Bremner: 
Q. What is your name~ 
A. 1\ti. C. Cox. 
Q. Were you present at the \Vigwmn on a certain occasion 
when Mr. Yorke, l\tfiss l\tfa.son, this young: lady who sits to my 
left, and others ·were there at the \Vigwani last July? 
A. ¥es, sir. 
Q. Did yon recognize 1\tir. Yorke there? 
A. Yes, sir. 
Q. Did you see Miss l\fason there? 
A. Yes, sir. 
Q. Ho'v many were in your party f 
A. Four. 
Q. Did you see Mr. Yorke take any drinks that night? 
A. Yes, sir. 
Q. With whom 1 \Vas he with yon at your table or you 
at his table? 
A. He was at hjs table when I went in. and, as a n1atter of 
fact, the drinking that I saw took place alongside~ 
page 284 }- the tables and it was all of them that were drink-
ing. I mean it was just glasbes and bottles, etc., 
on the table as well as mine. I 
Q. vVell, did you have any whisky~ i, 
A. Yes, sir, I did. . 
Q. Wl1at kind of whisky did you have? 
... !\_. Scotch whisky. I 
Q. Is Seagrams a Scotch whisky? 
A. No, sir. . l 
Q. So you had a different whisky thai Seagrams? 
A. Old Benefactor. 1 
Q. How much of that did -tou have? 
.l\.. I had a pint. 
Q. Did 1\tfr. Yorke partake of any Ola Benefactor? 
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A. Yes, sir, he did. 
Q. Did you partake of son1e of his Sea grams? 
A. No, sir, I didn't. 
Q. Did any of the party that was with you partake of his 
Seagrams1 
A. Not to my knowledge. 
Q. Did any of :Mr. Yorke's friends drink any of the Old 
Benefactor other than himself 1 
A. Yes, sir. 
Q. vVhich left first, your party or the Yorke 
page 285 ~ party¥ 
A. I did; my party. 
Q. vVhen you left was Hny liquor left 1 
A. There was in my party, but I can't say about the other 
party. 
Q. How much liquor, if any, did you see in their party? 
A. Well, I had no special occasion to notice it, but there 
was to the best of n1y knowledge a pint bottle and I am con-
fident it was Seagran1s whisky in it; at least, it was a Sea-
grams bottle. As far· as the whisky is concerned, I don't kno·w 
'vhat was in it. 
Q. Can you tell these gentlen1en whether or not !fr. Yorke 
showed evidence of drinking while you were out there and 
before you left? 
lVIr. Evans: If Your I-Ionor please, I want to be heard on 
that. 
The Court: l-Ie cnn 't give his conclusion about it. He can 
say whatever he noticed. 
1\{r. Evans: I also want to make the point that nir. Brem-
ner apparently is attempting to impeach his own client. His 
o'vn client made a definite statement of fact about this par-
ticular matter and he is bound by it and it is not proper for 
Mr. Bremner now to make smne other 'vitness impeach his o,\ .. n 
client. 
page 286 ~ 1\{r. Bremner: N o,v, if Your Honor please, 
I want to say this in as much as Mr. Evans made 
those remarks to the Court, that we have never been able to 
get from 1\tir. Yorke until he was 011 the stand this mornh1g, 
even when I asked him-he never did give the name Cox . 
until we heard it this moniing on the witness stand, brought 
out by !fr. Evans. 
The Court: There is nothing for me to rule on because 
Mr. Yorke hasn't told you whom he might have met out there 
before the name was mentioned here today. Now you can't 
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ask l\{r. Cox about his conclusions; you can ask him what he 
saw. 
By J\IIr. Bremner: 
Q. What time did you leave there? 
A. It was right around midnight. I couldn't give you the 
exact time to save my life because I had no occasion to notice. 
Q. State what ]\l[r. Yorke's condition was when you left? 
A. Well, as well as the rest of the party he was a little 
intoxicated, I would say. 
page 287 ~ By the Court : 
Q. You say as well as the rest of the party? 
A. So far as I could see, all that I saw there were taking 
drinks. · . 
Q. Do you mean by saying that that the rest of the party 
was intoxicated~ You said as well as the rest of the party. 
A. vVell, that includes my party. 
Q. You were asked what was Mr. Yorke's condition. 
A. He was intoxicated. 
CROSS EXAMINATION. 
By 1\:'l:r. Evans : 
Q. You say that includes your party, too? 
A. l\1)~ party and his. 
Q. All intoxicated? 
A. As far as I could see. 
By the Court: 
Q. Did you drive back? 
A. Yes, sir, I did. 
By Mr. Evans: I 
Q. Were you intoxicated T . 
A. Oh, I had several drinks; I wasn't d1.unk. 
Q. What do you mean when you say ev r. ybody was intoxi-
cated? Do you mean they were drunk? 
A. No, I don't mean drunk. I mean they had 
page 288 ~ been drinking. I 
Q. Was Mr. Yorke drunk? I 
A. I wouldn't say he was actually drun~\:, but he had. been 
drinking considerable. · 
Q. vV ere you drunk? 1 
A. No, sir, I wasn't. 
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Q. Were you intoxicated? 
A. I had had several drinks. That is what I consider in-
toxicated. 
Q. You consider that everybody in the whole party· was 
in to :rica ted? 
A. All the people that I saw took drinks. 
Q. Did you knqw l\~Ir. Yorke before that night? 
A. I went to V. P. I. with Mr. Yorke. 
Q. And you knew him? 
A. I met him up there and last July to the best of n1y 
ability was the first time I had seen ~fr. Yorke since I left 
schooi. 
Q. Did you complete your course up there? 
A. No, sir, I didn't. 
Q. W11en did you leave? 
A. I left there in 1931. 
Q. Were you out at this Wigwam that night with a young 
lady? 
A. \V ould you mind letting me explain just 
page 289 ~·how I happened to be there? Yes, sir, I was. 
Q. I ·wish you would answer the question. 
A. I will be frank about it. I don't wish to bring anyone 
else into trouble. 
Q. I am not g·oing to ask that. I just want to know if you 
w:ere out there with a. young lady? 
A. Yes, sir. 
Q. Then you had another young man in the car with you or 
in your party? 
A. Yes. 
Q . .And l1e 'vas with a young lady, too? 
A. That is correct. 
Q. This is the first time you had seen.Mr. Yorke since you 
left school Y 
A. To the best of my knowledge. This thing came upon 
me mighty sudden today and that is to the best of my knowl-
edge. · 
Q. You said came upon you very suddenly todayf 
A. Yes, sir. 
Q. Your being called here to .testify came very suddenJy 
upon you today Y 
A. Yes, sir. 
Q. Now you recognized 1\ir. Yorke as soon as you saw 
him out there? 
A. I certainly did. 
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page 290 ~ Q. Did he recognize you las soon as he saw 
you out there f : 
A. Yes, sir. 
Q. Did you all walk up and have a handshake like old 
schoolmates~ 
A. \V e shook hands. 
Q. Gave a cheer for old V. P. I. perhaps¥ 
A. No, I didn't do that. 
Q. But you did know one another f 
A. Yes. 
. Q. And he knew you imn1ediately upon seeing you, didn't 
he? I 
A. I suppose he did. 
Q. He called you by your first name 1 
A. I think I spoke to him first, to be honest a bout it. 
Q. Then he invited you all to come ovet to his booth, didn't 
heT 
A. We were in the booth next to them. 
Q. You were in a 1Jooth or at a table~ 
A. It was in a booth there on the side. 
Q. Was he in a booth w·i th his crowd, too? 
A. Yes, sir. I' 
Q. When you and he recognized one another and shook 
hands perhaps did he bring you over i and introduce you 
to his party 1 
A. I don't think he did at that time. I n1et his date; he 
introduced me to his date and they catue .over to 
page 291 ~ my table. 
Q. Who was his date 1 
A. I feel confident that is the lady right there (indicating 
plaintiff) and that is the first time I }1ad seen her and t.his 
is the first thne I haNe seen her since. i 
Q. He introduced you to this lady ~fi 1 s ~Iason, did he 1 
A. That lady right there. 
Q. He introduced you to her as ~iiss ~Iason? 
A. I don't rmnember her name, but I r member her fac€1. 
Q. Then he introduced you all and joi: eel you or did you 
join then1 ~ 
A. Well, I am pretty confident that sh and he catne over 
to my table. 
Q. You all got together, clidu 't yon 1 1 . 
A. ''r ell, it was two parties there and [ guess all of then1 
were danc.ing around. 1 
Q. You ha'Cl a pint, you say, of Old B~nefactor? 
.A. Yes, sir. · : 
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Q. Is that the only liquor that was in your party! 
A. No, sir, it wasn't. 
Q. You had so1ne n1ore liquor in your party? 
A. No'v wait a n1inute. That was the only whisky, but we 
had a bottle of wine. 
Q. vVha t kind of. ,vine? 
page 292 ~ A. I couldn't answer that to save my life be-
cause as a maJter of fact it was bought by the 
other boy and it was for the girls and we drank the whisky. 
Q. You and the boy in your party drank out of your pint 
and the girls drank the wine? · 
A. Yes ; that is, in 1ny party. 
Q. When you left you still had smne of your Old Benefactor 
left¥ 
A. Yes, sir. 
Q. How much did you have left? 
A. I couldn't say. That is a hard question to answer. 
Q. Did you take it with you 1 
A. Yes, sir. 
Q. And you said your party left first? 
A. \Ve left very near midnight. I couldn't say whether it 
was after twelve or just before, but right around midnight; 
and how I happened to be there we. were driving north on the 
Washington highway out here and decided to stop: That 
is the first time I ever 'vas there in n1y lifetime. 
Q. vVas anybody in your party drinking beer~ 
A. There mav haYe been a bottle or two of beer drunk. 
Q. Did you drink any beer? 
A. I don't think so. This thing has been about a year ago 
to my knowledge, if I am correct; about July or 
page 293 ~ August. I had no reason to remember all this 
stuff. That is as near as 1 ca~1 get at it. vVe 
walked in there and I saw JVIr. Yorke and spoke to him and 
he introduced me to his young lady friend and they came over 
to the table and I think they had a drink of my whisky and 
that is all I know about it. 
Q. Did you drink any of their whisky? 
A. No, sir. 
Q. Did anybody in your party drink any of their whisky? 
A. I couldn't say about that. 
Q. Did you dance any that night? 
A. Yes·, sir, I did. 
Q. vVere you away from the party at different times f 
A. vVas I away fron1 our party? 
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Q. I mean out frotn the tables. You w~re when you danced, 
'veren 't you~ 
A. Sure. 
Q. Did you dance several times during the evening? 
A. I don't think I danced over two or three times. 
RE-DIRECT EXAl\1INATION. 
By Mr. Bremner: 
Q. Didn't Mr. Yorke mix-I don't mean in the same drink, 
but did he drink wine and beer along with whisky at different . 
thnes or did you see him ~rink anything but 
page 294 ~ whisky and, if so, what was it~ 
A. Well, he was drinking whisky, I know, and I 
couldn't be positive as to the wine. I Imow the girls were of 
my party. 
By Mr. Evans: 
Q. What is that? 
A. I kno·w the girls of my party were. 
Q. 'Vere what? 
A. Dr~nking 'vine. 
By l\.{r. Bremner: 
·Q. ~Ir. C.ox, as I understood, you made a distinction in your 
testimony between a person intoxicated and a person drunk, is 
that right? 
A. vVell, yes, sir. I consider a person drinking whisky as 
slightly intoxicated, tl1at is what I consider it, and a person 
drunk-well, it. is one of those things I guess a person has 
to judge whether a man is drunk or not. 
Witness stood aside. 
I 
page 295 ~ A. C. WILLIAMS, I 
a witness introduced in beha f of the defendant, 
being first duly sworn, testified as follow~ !: 
DIRECT EXAl\IINATI ,N. 
By 1\.tir. Bremner: 
Q. j\fr. Williams, 'vhen l\.fr. Lutz was dn the stand yester-
day I asked him whether or not he did hot say at the last 
trial or at the Cottle trial in answer to this question: "You 
didn't see the quart at all?" and his ansl~r was: "If it was·--
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there I didn't see it that night.'' I further asked him if ho 
didn't make this answer to another question as follows: "But 
you tell this jury you are certain you did see a pint on the 
table¥" and I read him this answer: "It was a pint there, 
I guess; it was mine, anyway." I ask you did Mr. Lutz at 
the Cottle trial answer as I have read~ 
.A. I reported the Cottle trial and while I do not remem-
ber, of course, everything that was said, hut you have in 
·your hands, the record that I wrote up of that trial. 
Q. I will ask you to look at the record and see if the ques-
tions and answers are correct as reported by you in the Cottle 
trial. I refer to page 118. 
page 296 ~ .A. They are in that record. 
:i\{r! Evans : If Your Honor please, we haven't the record'. 
Have~ 't you two, copies of the record, l\1:r. Bremner~ I don't 
doubt it at all, but I want to be. sure that is all of the testi-
mony and I can't be sure without looking at all of the record. 
The Court: How many of those questions are there? 
:air~ Bremner: Just one more on Mr. Lutz. 
Q. On further examination I asked l\Ir. Lutz a question 
regarding a certain turn that the party made while going 
from the Wigwam to the point of accident and referred him 
to a question and answer on page 122 of the Cottle record as 
follows: "vVell, now, isn't it a fact that you only turned to 
the left twice after you left the Wigwam to the point of the 
accident¥" Answer: "As far as I know, yes." Next ques-
tion: ''Isn't that right? You tell this jury that you don't 
Tecall turning any other way than to the left twice after you 
left the Wigwam ; isn't that true 1 '' Answer : ''All left turns 
is all I remmnber ntaking. '' I hand you now the record and 
ask you to state 'vhether or not that is a correct statement? 
l\.fr. Evans: If Your Honor please, I don't have 
page 297 ~ the slig·htest doubt at all those questions and an-
swers were asked and properly transcribed by Mr. 
Williams; so there is no dispute as to that ana I admit that 
very readily, but the only point' in my mind was that I am not 
sure and I don't snppose·l\{r. Williams is because he hasn't 
had a chance to sen the whole record since he has written it 
that that is all on that point. 
The Court: I just have to let this testimony in and then 
let Mr. Evans have an opportunity to examine the record. 
Mr. Bremner: I haven't any objection to that, of course, 
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but as I understood the rule of evidence when a witness is on 
the stand and you lay the foundation by quoting the questions 
and answers ·we have the right to rebut it. 
The Court: That is what I am permitting. 
A. That is correct. 
Q. When ~Hss I{ilby wns on the stand .and testified Friday 
concerning the distance that the Yorke car was ahead of the 
car in which she was riding I read her this question: nnd asked 
her if she didn't give this a:nswer in the Cottle 
page 298} trial: "Did l\fr. Yorke's car ~t any time get ahead 
of you so far you couldn't see 'it 1 '' Answer: ''No, 
I wouldn't say ·we couldn't see it.'' Is t~at right? 
.l'1.. That is correct. 
Witness stood aside. 
:Nir. Br01nner: The clefenilant rests. 
page 299 ~ J. W. SADLER, 
being recalled in rebuttal, testified as follows: 
DIRECT EXAl\1IN.ATION. 
Bv l\ir. Evans: 
··Q. l\ir. Sadler, there has been testin1ony adduced here by 
the defendant with reference to certain dirt on the highway 
or Second Street Road at tl1e point where this accident oc-
. curred. I will ask you if you saw any dirt on the road that 
llight. 
A. Yes, sir, there was dirt-on the road.,--
nir. Brmnner: If Your Honor plense, i\re object to that on 
the ground he has been over it before. t· 
The Court: I don't recollect whether t. his gentleman was 
asked anything ahont the dirt. 
Mr. Bremner: :.My only objection is it i repetition. 
The Court: ~!Iy recollection is this gent~eman didn't testify 
nbout the dirt, that the first mention of anw dirt was when the 
defendant started his side of the case. Gd ahead. 
i 
A. (continued) It was just an accumJiation of dirt, fine 
dirt and dust on the road. You all reinCJn her last 
})age 300 ~ July was a very dry month. :It was an accumu-
lation of fine dirt and dust over the roadway and 
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the shoulders of the road on both sides had just been worked 
a short time before that and if there was anv extra amount of 
dirt on those shoulders it was very little ofit. I don't recall 
any extra an1ount. If it was, it was very little dragged to-
gether, but that would be on tho shoulders of the road. 
Q. Now, 1\'[r. Sadler, what was the thickest or deepest dirt 
on the n1acadan1 part of the road at ·any point beginning 
75 feet from the turn going front R.ichn1ond to the point where 
the car finally came to a stop? 
A. The thickest part of any dirt there on the macadam work 
was in the bend of the road where tl1e skid n1arks went off 
the n1acadarn work into this fine dirt and back into the road. 
It was heavi~r at. that point than anywhere else, but the dirt 
that was on the n1acadmu work-the skid n1arks had cut 
through this fine dirt on this n1acadam and all the way through 
fron1 the beginning of the curve-beginning of the skid marks 
to the end. 
Q. Had cut through the dirt~ 
A. Yes, sir, into the tar. 
Q. In the macadan1 of the road f 
.1\.. Yes, sir. 
page 301 ~ Q. What was the depth of that dirt on the 
n1acaclan1 at the thickest point. at a distance 75 feet 
on the Richmond side of the turn to the point wher~ the car 
stopped? · 
A. I an1 confident it wasn't any place in there that ·was over 
half an inch. I would say from a quarter to half an inch thick 
at the thickest. 
Q. On the macadan1? 
A. Yes, on tho macadam work. 
Q. Ho·w far down the road towards Richmond did that con-
dition obtain at that time? 
A. I think the road had been worked all the way through 
on into the city limits; wouldn't be positive of that, but I think 
it had. I kno'v it come past Norwood Avenue this way, hut 
couldn't say whether it co1ne a11 the 'vay to the city liriiits or 
not. 
Q. It certainly can1e past Norwood Avenue towards Rich-
mond? 
A. Yes, sir, on this side coming towards Richmond. 
Q. 1\Ir. Sadler, was there any other police officer assigned 
to this investig-ation except you and 1\fr. Hedrick? 
A. No, sir, there wasn't. 
Q. You 'vere assigned to it, were you not? 
A. Yes, sir. 
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Q. To make an investigation? 
A. Yes, sir. 
Q. And to report? 
page 302 ~ A. Yes, sir. 
CROSS EXAl\fiNATION. 
By l\:lr. Bremner: 
Q. Since l\fechanicsville Pike has been 1nade a State high-
way through to Tappahannock and since ""vVashington highway 
No. 2 has been cut through, na1nely, the continuation of Cham-
berlayne Avenue on out into Hanover by Hanover courthouse 
and Bowling Green there is very little traffic on Second Street 
Road; isn't that true? 
A. I don't think the traffic is anything like as heavy as it 
was before those routes you just n1entionecl were cut through. 
Q. And isn't there out at Carneal's Store over in Hanover, 
that is beyond Ellerson-isn 't there a hard macadam road 
that leads fron1 Washington highway Nb. 2 up near Atlee 
station straight through to lVIechanicsvi11e, which is at the 
head of the Pike-isn't there a. hard surf~wecl road that cuts 
through there? 
A. I think it is. I won't he positive of it, but I think it is. 
Q. So practically the only people who use Second Street 
Road regularly are the residents and citizens on that particu-
lar road; isn't that rig·ht 7 
page 303 ~ A. Very probably so. 
Q. vVhat is the distance from No. 2 highway 
over to N orwoocl Avenue and Second Street Road? 
A. You ·say 'vhat is the distance fron1 Norwood Avenue to 
Second Street Road 1 
Q. Yes, sir, from the intersection of N orwoocl and Second 
Street Road to Chan1herlayne Avenue and) Norwood Avenue? 
A. I don't recall ever measuring it. I w~pld say it is around. 
a mile and a quarter or mile and a half, bu!t I don't remember 
ever measuring it. i Q. Then isn't Mechaniesville Turnpikes ill closer to Second 
Street Road than that, from that point? I 
A. No, sir, I don't think it would be, . 10 route you have 
to take to make it, but n1aybe so. \ 
Q. I n1ean on an air line through. All ri~ht, tl~at is all. 
vVitness stood aside. 
Testimony concluded. 
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Note : The plaintiff moved for a view of the scene of the 
accident by the jury, in which the defendant united, and there-
upon the jury was taken to view the scene of the accident. 
·page 304 ~ ~fr. Williams: I 'vould like to renew our motion 
to strike the evidence in this case for the reasons 
given in the motion presented at the conclusion of the plain-
tiff's case. 
The Court: The rnotion to strike is overruled. 
l\{r. Williams: Exception for the reasons stated. 
J.\IIr. Evans : I move the Court that all the evidence of lVIr. 
Cox, a witness introduced on behalf of the defendant, relative 
to intoxication be stricken from the record and excluded from 
the jury on the ground that it is evidence brought out by the 
defendant himself which seeks to impeach the defendant, who, 
in his direct examination, had himself testified that he was 
not drunk, whereas ~:fr. Cox's testimony indicates that he was 
intoxicated, if not dn~nk, and therefore to that extent is an 
impeachment of the defendant's own statement given under 
oath on the stand bv which he is bound. 
~fr. Williams: ~Tr. Yorke testified that he felt the liquor 
that he had talmn. 
The Court: The 1notion will be overruled. 
l\tir. Evans: Exception. 
page 305 ~ OBJECTIONS TO INSTRUCTIONS. 
The defendant ohjects to the giving of any instructions on 
behalf of the plaintiff for the reasons given in the motion to 
strike the plaintiff's evidence made at the conclusion of the 
evidence submitted on behalf of the plaintiff and renewed at 
the conclusion of all of th.e evidence. 
Pla11~tiff's Inst·ruction No. 1. 
The defendant objects to this instruction for the reason 
that the evidence does not disclose anv act or acts or com-
bination of acts of gross negligence' on the part of the defend-
ant. The evidence does not justify the instruction. 
Pla.in.tiff's Instruction No. 3. 
The defendant objects to this instruction for the reason 
that it contains an abstract proposition and is mere repetition 
of instruction Number 1. This instruction is further objected 
to for the reason that it is a finding· instruction and nowhere 
John L. Yorke v. Margaret Quainttce Mason. 
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in it is the jury instructed that the plaintiff should have been 
exercising ordinary care for her own srfety in order to re-
cover. i 
page 306 ~ Plaintiff's Instn.tetion No. 6. 
This instruction is objected to by th~ defendant as being 
~rroneous in that its effect is to tell the j~l'Y that the plaintiff 
is not to be found guilty of contributo;ry negligence unless 
they believe that she know, or in the ~xercise of ordinary 
care ought to have known,1 that the defendant had drunk such 
quantity of intoxicating liquor that he "ra.s likely to operate 
his car in a grossly neglig·ent manner; whereas under the 
law if the plaintiff knew, or in the exercise of ordinary care 
ought to have known, that the drinking! of liquor by the de-
fendant was likely to affect his 1nauner of driving in any 
degree and she thereafter rode or cmitinued to ride with 
him she is guilty of contributory negligence. This instruction 
is also erroneous in that it required pasitive notice on the 
part of the plaintiff of the defendant ~s intoxicated condi-
tion before she is required to exercise an: opportunity to leave 
the defendant's car, whereas under the law she would be con-
tributorily negligent if she continued to 1 ride in the said car 
and failed to take advantage of an opportunity to leave the 
smne after she should have known of the defendant's intoxi-
cated condition by the exercise of ordinary care for her 
own safety. Also it permits a recovery ~1pon want of knowl-
edge by thP- plaintjff by defendant's condition a lone. 
page 307 ~ PlG!intijf' s Instruction No. 7. 
This instruction is objected to in that it tells the jury that 
ihe defendant is not entitled to rely upon the rules governing 
acts done jn sudden e~ergency unless 'i' the emergency was 
brought about through no fault of the I'Clefendant himself''. 
The defendant in this case only owed to the plaintiff a sl~ght 
degree of care and therefore was not required to anticipate 
defects in the road with such a high de 1 ree of care that he 
·would have antieipatecl the emergency 1 pless as a result o£ 
some fault, however slight, on his part. 
J)age 308 } I nstnwtion D: 
The word culpable as it appears in t ·s instruction places 
upon the plaintiff a g1'eater burden than she is required to 
carry under the law. The evidence shows that the defendant 
'vas guilty of gross negligence as a mat~er of la,v. The in-
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struction should go no further than place the burden upon 
plaintiff to establish gross neg-ligence. It is not necessary for 
the plaintiff to show that the defendant was guilty of culpable 
negligence or of such conduct as ''would be censurable or 
blamable' '. 
I nstru.ction E -1 : 
The plaintiff objects to the g1v1ng of Instruction E-1 be-
cause upon the theory of Dntm:'wright v. lValker, 167 Va. 307, 
189 S. E. 310, and other cases of the Supreme Court of Ap-
peals of Virginia, iuattention to ·the road, inadvertence and 
failure to skillfully operate an automobile, if they combine, 
may be gross negligence. The evidence in this case shows 
that there was a combination of all these elem~nts. 
The instruction is not supported by any evidence in the 
case and is misleading. The testimony shows that the defend-
ant was guilty of gross negligence as a matter of law. 
Instruction K: 
The plaintiff objects to the giving of Instruction l{ because 
the defendant has testified he was not drunk or under the 
influence of intoxicating liquors and there is no credible evi-
dence on the part of nny other witness to show that defendant 
was under the influence of intoxicating liquors. 
page 309 ~ The def011dant 's case can rise no higher than he 
makes H. -The defendant has no right to ask the 
· Court or jury to believe that he has not told the truth. IIaving 
testified positively he was not drunk or under the influence of 
intoxicating· liquors, be cannot now be heard to defend the 
case upon the contention that he ·was under the influence of 
intoxicating liquors. 
The instruction fails to state that the burden of proving 
the defense that plaintiff's injuries were the result of the 
drinking of intoxicating liquors by defendant, was upon the 
· defendant. 
No evidence was introduced or sought to be introduced by 
the defendant that the defendant was driving the ca.r under 
the influence of intoxicating liquors. Nor that the accident 
occurred because the defendant was intoxicated or had drunk 
intoxicatin~ liquors. The defendant's ,own testimony was 
exactly to the contrary. 
Defendant's testin1onv shows he contended the accident 
was the result of an emergency. 
The instruction is not supported by the evidence and it 
was in conflict with Instruction No. 6. 
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The testimony of witness Cox, introduced on behalf of the 
defendant, cannot be used to support Ins~rnction K, because. 
Cox's evidence, if so admitted and used, would be evidence of 
a witness introduced on behalf of the defendant in conflict 
with defendant's testin1ony and to impeach the 
page 310 ~ defendant's own testin1ony. This is highly im-
proper and inadmissible. In addition, there was 
no proof introduced in the case showing that the plaintiff 
knew, or in the exercise of ordinary care should have known, 
that the defendant was intoxicated. 
The instruction is fatally defective in that it does not tell 
the jury that they must first believe that the defendant was 
actually under the influence of liquor when the plaintiff en-
tered the automobile, or that she had the opportunity of leav-
ing it after Yorke's intoxicated condition was or should have 
been discovered by her, if the jury he1ieves from the evidence 
that Yorke was intoxicated. 
The instruction does not predicate the non-liability of the 
defendant for injuries to the plaintiff, upon the basis that the 
accident was caused by the intoxicating liquors which the de-
fendant had ch·unk. It sin1ply states thf\t if the defendant 
had been drinking intoxicating liquors in sufficient qriantity 
"to likely affect his operation of his automobile" and there-
after an accident occurred, tl1at then the defendant 'vonld not 
he liable. The phrase ''to likely affect h!s operation of his 
nuton1obilc'' is too general, equivocal and misleading. It does 
not connect up the drinking of intoxicating liquors with the 
accident as the cause of the accident, i. c., a. cause growing out 
of a risk which was assumed by the plaintiff. The evidence in 
thiR case does not support the giving of any instruction for 
the defendant on intoxicating liquors. But if any 
page 311 ~ instruction is given it should instruct the jury that 
in order for the drinking by tbe defendant of in-
toxicating liquors to bar a recovery by plai~tiff, the jury must 
believe fron1 the evidence : :, 
1. That the defendant drank intoxicatin~ liquors to an ex-
tent or in sufficient quantities to influence the defendant's oper-
ation of his auton1obile. ~ 
2. That tl1e intoxicating liquors drunk ~JY the defendant 
did in fact. influence his operation of hi· automobile and 
caused or efficiently contributed to cause 1· the accident and 
resultant injuries to plaintiff. 
3. That when the plaintiff entered the auto1nobile the plain-
tiff knew, or in the exercise of ordinary· care should have 
known, that the defendant had drunk intoxicating liquors in 
! 
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sufficient quantities to affect his operation of his automobile,. 
or that the plaintiff had the opportunity of leaving the auto-
mobile after Yorke's condition was or should have been dis-
covered by her. 
Instruction lJ{: 
The plaintiff objects to the giving of instruction }.{ on the 
grounds that there is no evidence sho,ving that plaintiff's in-
juries were the result of· an unavoidable accident. 
The evidence clearly shows that the defendant was guilty 
of gross negligence as a matter of law and that such negli-
gence was the sole proximate cause of the accident .. 
page 31"2 ~ Even in his own testimony the defendant did not 
contend that the accident 'vas unavoidable. lie 
claimed the accident was the result of an emergency. 
AU of 'vhich is signed, sealed and made a part of the record 
in this case on the 31st day of 1\.farch, 1938, after due notice 
in writing to counsel for the plaintiff. 
WILLIS D. MILLER,. Judge.. (Seal) 
page 313 ~ BILL OF EXCEPTION NO. 2. 
Be it remem,bered at the trial of this case, after the plain-
tiff bad introduced all of her evidence and had rested her 
case,. the defendant, by counsel,· moved the Court to strike 
out and exclude from the consideration of the jury all of the 
evidence introduced on behalf of the plaintiff upon the fol-
lowing grounds : · 
First, the evidence did not disclose a case of gross, wanton 
or wilful negligence ; and, second, the evidence amply dis-
closed that the plaintiff and defendant had been a short while 
prior to the accident drinking whisky together and with others 
and that the plaintiff knew or as a matter of la'v ought to have 
known that the defendant was an unsafe driver and there-
fore when the plaintiff continu.ecl to ride with the defendant. 
under such conditions her conduct in this behalf constituted 
·independent neg·ligenco on her part as a matter of law which 
should bar her from any recovery. 
But the Court overruied the said :Niotion, ·to which action 
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of the Court the defendant, by counsel, excepted for the 
reasons stated in the said l\{otion. I 
All of which is signed, scaled and made part of the record 
in this case on the 31st day of ::March, 1938, after due notice 
in 'vriting to counsel for the plaintiff. I 
WILLIS D. ~fiLLER, Judge. (Seal) 
page 314 ~ BILL OF EXCEPTION NO. 3. 
Be it remembered that at the trial of .this case, and after 
all the evidence as set forth in Bill of Jllxception No. 1, had 
been offered by the plaintiff and the defendant, and both 
had rested their cases, the defendant, by counsel, made a 
motion to strike out and exclude fron1 the consideration of 
the jury all of the evidence introduced oni behalf of the plain-
tiff for the reason that the evidence did. not disclose a case 
of gToss, wanton or wilful negligence and for the reason that 
the evidence 3;mply disclosed that the p~aintiff and the de-
fendant had been drinking whisky together a short \vhile 
prior to the accident; that the plaintiff knew or ought to 
have known as a matter of law that the defendant was an 
, unsafe driver, and therefore when she co:ptinued to ride with 
the defendant under the conditions her cdncluct in this behalf 
constituted independent' negligence as a Inatter of" law on her 
part which should bar her fron1 any recovery. · 
But the Court overruled the said :Motion, to which action of 
the Court the defendant, by counsel, excepted. 
All of which is signed, sealed and made part of the record 
in this case on the 31st day of March, 1938, after due notice 
in writing to counsel for the plaintiff. 
WILLIS D. lVIILL~R, Judge. (Seal) 
I 
page 315 ~ BILL OF EXCEPTION ,0. 4.. · 
Be it remembered that at the trial of this case, and after 
all the evidence as set forth in Bill of Exception No. 1, had 
been offered by the plaintiff and the d~fendant, and both 
· had rested their cases, the Court grantl1d the following in-
structions, namely : 
At the request of the plaintiff: 
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Instruction No. 1. 
The Court instructs the jury that it was the duty of the 
defendant, John L. Yorke, in operating his automobile to run 
the same at a reasonable rate of speed under all the facts, cir-
cun1stanccs and conditions then obtaining; to keep his auto-
mobile under reasonably proper control; to keep and Inain-
tain a reasonable lookout; and to drive the same upon the 
right half of the highway when practicable so to do; and if you 
believe from the evidence in tl1is case that he violated the 
above mentioned duties, and that his violation thereof was 
of such character as to constitute gross negligence on his part, 
and as the proximate result of such gross negligence, if such 
existed, the automobile was overturned and the plaintiff, J\{ar-
garet Quaintance 1\Iason, injured, while exercising ordinary 
care on her part, then you should find your verdict for the 
plaintiff. · 
The defendant, by counsel, objected to the giving of this 
instruction on the ground that the evidence did not justify 
the giving of it in that no act or acts, or com-
page 316 ~ bination of acts, from which gross negligence 
might be inferred on the part of the defendant, 
were shown. 
But the Court overruled the said objections, to which action 
of the Court the defendant, by counsel, excepted for the 
reasons assigned as set forth above .. 
Tnstnwtion No. 2. 
The Court instructs the jury that while ~fiss l\1ason as the 
guest of the· defendant assumed the ordinary risks of the 
operation of the automobile by the defendant, yet :M:iss l\fason 
did not assume any act of gross negligence on the part of 
the defendant, if you believe that such gross negligence 
existed. 
Instruction No. 3-A. 
T11e Court instructs the jury that gross negligence may be 
acts or omissions of an aggravated character falling short of 
being sueh reckless disregard of probable consequences as is 
equivalent to a ''rillful and intentional wrong. 
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Instnu;tion No. 3. 
The Court instructs the jury that if you believe from a 
preponderance of the evidence in this case that lVIargaret 
Quaintance Mason was the invited guest of John L. Yorke, and 
that the plaintiff, while in the exercise of ordi-
page 317 ~ nary care on her part, was injured as a result of 
the gross negligence of the said John L. Yorke 
in operating his automobile, then your verdict should be in 
favor of the plaintiff. 
The defendant, by counsel, objected to: the giving of this 
instruction for the reason that it contained an abstract propo-
sition and also was a mere repetition of Instruction No. 1. 
But the Court overruled the said objections, to ·which action 
of the Court the defendant, by counsel, excepted for the 
reasons assigned and set forth above. 
Instr~u:tion No. 4. 
The Court instructs the jury that they are the sole judges 
of the credibility of the witnesses and in determining the 
weight to be given to the testinwny of any witness, they 
may consider the appearance and den1eanor of the witness 
on the stand; their n1anner of testifying; their apparent c.an-
dor and fairness; their apparent intelligence or lack of in-
telligence; their interest in the result of the suit; their oppor-
tunity for knowing the truth, and all other surrounding cir-
cunlstances appearing on the trial, and from all these things 
they are to detern1ine which witnesses are the more worthy 
of credit, and to give credit accordingly. · 
page 318 ~ Instruction No. 5. 
The Court instructs the jury that if t~e defendant relies 
on the contributory negligence of the pla~ntiff as a defense 
to this action, then the burden is upon the defendant to prove 
such contributory negligence on the part lof the plaintiff by 
a preponderance of the evidence, unless such contributory neg-
ligence appears from the plaintiff's eviden¥c or niay be fairly 
inferred from all the facts and circumstandes of the case. 
Instruction No. 6. 
The Court instructs the jury that if ybu believe from a 
preponderance of the evidence in this case that the defend-
ant, John L. Yorke, drank intoxicating li uors at the Wig-
1 
'I 
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wam on the night of the accident, and ·that the defendant, 
John L. Yorke, was so affected by such intoxicating liquor 
·that he operated his car in a grossly negligent manner and 
thereby lost control thereof and turned the same over, thereby 
injuring the plaintiff, ~Iargaret Quaintance 1\{ason, and that 
the plaintiff, Margaret Quaintance J\tiason, did not know or 
in the exercise of ordinary care should not have known that 
the defendant, John L. Yorke, ·was so affected by such liquor 
as to render him an unsafe driver when the plaintiff entered 
and rode in the car, or did not have an opportunity to leave 
said car after discovering the· defendant's condition, if she 
did discover such condition, then yon should find your verdict 
for the plaintiff. 
The defendant, by counsel, objected to the giv-
page 319 r ing of this instruction upon the ground that it 
in effect told the jury that the plaintiff was not to 
be found ·guilty of contributory negligence unless they be-
lieved that she knew, or in the exercise of ordinary care 
ought to have known, that the defendant had drunk such 
quantity of intoxicating· liquor. that he 'vas likely to operate 
his car in a grossly negligent manner, 'vhereas under the 
law, the instruction should have told the jury that if the plain- . 
tiff knew, or in the exercise of ordinary care ought to have 
known, that the drinking of liquor by the defendant was likely 
to affect his manner of driving i~ any degree, and she there-
after rode or continued to ride with him, she was guilty of 
contributory negljgence, and upon the further ground that 
under the instruction there 'vas required proof o£ positive 
notice on the part of the plaintiff of the defendant's con-
dition before she was required to ex~rcise an opportunity to 
leave the defendant's car, whereas under the law the instruc-
tion should have told the jury that she would be contribu-
torily negligent if she continued to ride in the said car and 
failed to take advantage of an opportunity to leave the same 
after she should have known of the defendant's intoxicated 
condition by the exercise of ordinary care for her own safety; 
also upon the further ground that the instruction permitted 
a recovery upon want of knowledge by the plaintiff of the de-
fendant's condition alone. 
B~t the Court overruled the said objections, to· 
pa.ge 320 r wl1ich action of the Court the defendant, by coun-
sel, excepted for the reasons assigned and set forth 
above. 
I 
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Instruction No. 7.1' 
I 
The Court instructs the jury that in !order to excuse the 
defendant, Yorke, from any acts of gross· negligence of which 
you may believe from the evidence he was guilty, 011 the con-
tention that defendant, Yorke, was confrpnted with a sudden 
emergency, you . must believe from ~ pteponderance of the 
evidence that such sudden emergency did, in fact, exist, and 
;that the emergency was brought about through no fault of the 
defendant himself. 
And, if the jury believe from the evicl.ence that such sud-
den emergency did exist, nevertheless, if you believe that such 
sudden emergency was caused by the gross negligence of the 
defendant in the operation of his auton+obile, then the con-
tention that he was acting in a sudden em~rgency is no excuse. 
The defendant, by counsel, objected to the giving of this . 
instruction for the reason that it told the jury that the de-
fendant was not entitled to rely upon the rules governing acts 
done in sudd~n emerg·ency, unless ''the em~rgency was brought 
about through no fault of the defendant himself", whereas 
under the law of this case the defenda~t only owed to the 
plaintiff a . slight degree of care, and, therefore was not re-
quired to anticipate defects in the road with such a high 
degree of care that he would have anticipated the 
page 321 } emergency, unless as a result of some fault, how-
ever slight, on his part. 
But the Court overruled the said objections, to this action 
of the Court the defendant, by counse~, excepted for the 
· reasons assi!,liled and set forth above. • 
I'n..c;truction No. 8. 
The Court instructs the jury that if yon find for the plain-
tiff, you may find in such' amount, not excbeding the sum sued 
for, as you shall dee1n proper, to compensf1 te her, and, in esti-
mating her damages, take into consideration the following 
elements : ! · . 
1. Her physical and n1ental pain and( suffering, and the 
inconvenience caused plaintiff by her injuries. . 
2. The effect of her injuries accordingJto their degree and 
probable duration as being jJennanent or ~emporary. 
3. Loss of salary resulting from her inability to perform 
her regular duties because of her injuries1 
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4. Proper compensation for her being unable to follow such 
calling- for business as she could otherwise have followed. 
5. Expenses incurred for medical and surgical attention, 
hospitals, medicines, nursing, and the like, in and about being 
cured of her injuries. 
And, at the request of the defendant: 
page 322 ~ Instructio'Jl No . .A. 
The Court instructs the jury that the mere fact that the 
plaintiff was injured while riding in the automobile of the 
defendant raises no presumption that the defendant, John 
Yorke, \\ras negligent, and the burden of proving negligence 
as defined in these instructions on the part of the said de-
fendant is upon tho plaintiff. And, the Court instructs the 
jury that in order for the plaintiff to recover in this case 
against the defendant., she tnust prove by a preponderance of 
the evidence that the defendant, John L. Yorke, was guilty of 
gross negligence and that such negligence was the sole proxi-
mate cause of the injury complained of. And unless the 
plaintiff does establish these facts by a preponderance of the 
evidence, the jury nmst bring· in their verdict for the defend.: 
ant, John L. Yorke. 
lnstnwtion No. B. 
The Court instructs the jury that the driver of an auto-
mobile who has an invited guest riding with him is not under 
the same obligatio11 to his guest as to the measure of care 
as he would be to a passenger for pay. The driver of such 
a car 1nakes no implied representations to such guest except: 
First: That he will not operate his car 'vith gross negli-
gence, nor knowingly or wantonly add to those perils which 
may be ordinarily expected; and, 
page 323 ~ Second: That he 'vill not intentionally injure 
his guest ; and, 
Third: That there are no known defects in the car which 
would make its operation particularly dangerous. 
Beyond this all risks are assumed by the guest. 
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The Court instructs the jury that an invited guest cannot 
recover of her host for the host's ordiJ¥irY negligence. In 
other words, the guest cannot recover damages of the host 
for the latter's mere failure to exercise spch care as an ordi-
nary prudent person would have exercised under like cir-
cumstances. 
Gross negligence is substantially and appreciably higher 
in degree than ordinary negligence, and before the guest· can 
recover, she must prove by the greater i weight of the evi-
dnce that her host was guilty of such conduct which amounts 
to more than the host's failure to exercise ordinary care un-
der the circumstances. It must be conduct which is gross or 
culpable, and by that is meant conduct for which the host 
'vould be censurable or blamable. The inadvertent failure 
to do something ordinarily required, or the doing· of some-
thing ordinarily not careful, is not sufficient. The conduct 
must be of such character as to import recklessness or in-
difference to the safety of the guest. Therefore, unless the 
jury believe the plaintiff has established by a greater weight 
of the evidence that the defendant, John L. York, 
page 324 r was guilty of gross or culpabld negligence in driv-
ing the automobile at the tirne .and place of the 
accident, and that such gross or culpable negligence was the 
sole cause of the plaintiff's injuries, they .should find for the 
def en dan t. · 
Instruction No. E-1. 
The Court instructs the jury that 1nere Inattention or mere 
inadvertence or failure to skillfully operate an automobile, 
if they believe such existed, is insufficient to prove gross neg·-
ligence. : , 
ltz.struction No. J(. 
The Court instructs the jury that if y~~ believe from the 
evidence in this case that the plaintiff qnd defendant had 
been drinking· intoxicating liquor at the vVlg;wam on the night 
of the accide_nt, and that the defendant lad consumed such 
quantity of intoxicants as to likely effect l~·s operation of his 
aut01nobile, and that such facts were kno 1 to the plaintiff, 
or in the exercise of ordinary care shoul have been known 
to her, and that a reasonably prudent person acting with 
ordinary care should under the facts and 1 circumstances ex-
.· 
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isting have declined to ride in said automobile with the defend-
ant operating the same, but' the plaintiff nevertheless, entered 
and rode in said automobile and \vas injured by reason of the 
negligent operation of the car by the defendant, then, such 
conduct on the part· of the plaintiff would bar a 
page 325 ~ recovery by her. . 
Instruction No. L-1. 
The Court instructs the jury that the defendant had a right 
to assume, in the absence of knowledge to the contrary, that 
the road upon which he was driving at the time of the accident 
would be in a reasonably safe condition, and that as a matter 
of law he was not required to anticipate defects therein, if 
vou believe frmn tl1e evidence that such defect did exist. You 
are, therefore, told that if you believe from the evidence that 
the defendant, without gToss negligence on his part while driv- · 
ing along a hard-surfaced road, and just before arriving' at 
the point of .the accident, suddenly reached a portion of that 
road upon which there was sand or loose earth, which ren-
dered the road unsafe, and if you believe from a preponder-
ance of the evidence that because of such condition of the road-
way the defendant was confronted with an ·emergency, which 
did not arise from negligence on his part, and it thereupon 
became necessary for the defendant to act instantly in an at-
tempt to slow-down or stop his auton1obile, h~ was not guilty 
of such negligence as would enable the plaintiff to recover, 
if he made such choice as a person exercising a slight degree 
of care might have made when placed under similar circum-
stances, even though such choice developed not to be tho-
wisest one. It is not sufficient that the plaintiff 
page 326 } prove that the defendant failed to exercise that 
degree of care which would have been exercised 
by an ordinarily prudent person under· the circumstances. 
She must go further and prove that the defendant made such 
choice in atten1pting to avoid the' danger as exhibited gross 
.negligence upon his part. And, unless you believe that she 
has proven this fact by a preponderance of the evidence, your 
verdict will be for the defendant. 
Instruction No. L. 
The Court instructs the jury that if they believe from the 
evidence that it is equally as probable that the plaintiff was 
injured without gross neg·ligence of the defendant as that she 
was injured as a result of such g-ross negligence of the defend-
ant, then the plaintiff. has failed to prove by a preponderance 
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of the evidence that the defendant, John ¥ orke, was guilty of 
such negligence as to entitle the plaintiff Ito recover, and you 
should find your verdict for the defendant, John Yorke. 
I 
I-nstruction AT o. 1J!l. 
The Court instructs the jury if you b~Iieve fro1n the evi-
dence in this case that the injuries sustained by the plaintiff 
were thA result of an unavoidable accident and not the result 
of gross neg·lig-ence on the part of the defendant, then your 
verdict should be for the defendant. 
' page 327 ~ I n.stntction No. 1-l. 
The Court instructs the jury that they must consider this 
case solely upon the evidence before thorn, and the law laid 
down in the instructions of the Court, and they must not allow 
any sympathy which they may feel for any of the parties to 
influence thAir verdict. A verdict cannot be based in whole 
or in part upon conjecture or surmise or sympathy, but must 
be based solely upon the evidence in the case and the instruc-
tions of the Court. · 
All of which is sig·ned, sealed and made a part of the record 
in this case on the 31 clay of March, 1938, after clue notice 
in writing to counsel for the plaint~ff .. 
page 328} 
WILLIS D. l\1ILLEit. (Seal) 
Judge. 
BILL OF EXCEPTION NO. 5. 
Be it remembered that at the trial of this case and after 
the evidence set forth in Bill of Exception No. 1, had been 
offered by the plaintiff and the defendant, ~nd both had rested 
their cases, the following- instruction No~ '' C '' was offered 
by the defendant: ~ 
''The Court instructs the jury that, sin e the plaintiff was 
riding as a guest in the automobile of t · e defendant, the 
plaintiff is not entitled to recover against ~he defendant upon 
the mere showing of ordinary or simple pcg·ligenco, or that 
the defendant nlfn:ely violated on~ or n19re !raffic rules or 
laws. or that he failed to operate lns automobile as a reason-
L' 
ably prudent person would have operated tt. The defendant, 
John L. Yorke. is presunlAd to be innocc:r;tt of negligence of 
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any kind and to have operated his car with due care. The 
plaintiff must prove, not only that the defendant was guilty 
of negligence, but also that such negligence was gross or 
culpable. The inadvertent failui·e to do something ordinarily 
required, or thP. doing of something· ordinarily not careful, is 
not sufficient; in order to constitute gross or culpable negli-
g·ence, it .is necesRary that the plaintiff prove to the jury that 
the dP.fendant was guilty of such absence of care for the 
safety of the plaintiff as exhibited a reckless and wanton in-
difference to the probable consequence. And if after hear-
ing all the evidP.nce you are uncertain whether Yorke was 
guilty of gross or culpable neglig·ence, and it ap-
page 329 ~ pears equally as probable that he was not guilty 
· of gross or culpable negligence as that he was, 
you should find your verdict for. the defendant.'' 
But the Court refused to give the said Instruction, to which 
action of the Court the defendant, by counsel, excepted, for 
the reason that the said Instruction should have been given 
under thP. la'v and the evidence. 
All of which is sig·ned. sealed and made part of the record 
in this case on the 31 day of ~larch, 1938, after due notice in 
writing· to counsel for the plaintiff. 
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WILLIS D. :MILLER.. (Seal) 
Judge. 
BILL OF EX:CEPTION NO. 6. 
Be it rememberPd that at the trial of this case, and after 
all the P.Vidence sP.t forth in Bill of Exception No. 1, had been 
heard and both the plaintiff and the defendant had rested their 
'cases, and after the Con rt had passed on the various instruc-
tions offered by the plaintiff and the defendant, the defend-
ant, by counsel, objected to the granting of any instructions 
on behalf of the plaintiff, because the evidence did not dis-
close a case of gt:oss negli~ence or wilful or wanton wrong·, 
and also booause 1t affirmatively appeared from the evidence 
that the plaintiff was guilty of ·contributory negligence as a 
matter of law. · 
All of which iR signed, sealed and made part of the record 
in this case on the 31 day of 1\{arch, 1938, after due notice 
in writing to counsel for the plaintiff. 
WILLIS D. l\1ILLER. (Seal) 
Judge. 
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page 331 } BILL OF EXCEPTION iO. 7. 
I 
BA· it remembered that at the trial of I this case after the 
jury had been sworn to try the issue joined and after all the 
evidence set forth in Bill of Exception N b. 1 had been intro-
duced before the jury, which the Court certifies as part of this. 
Bill of Exception, to be the evidence and iall the evidence in-
troduced in this action, and which said Bill of Exception No. 1 
is hereby specifically referred to and made part of this Bill 
of Exception, and after the Court had instructed the jury as 
set forth in Bill of Exception No. 4, which, said Bill of Excep-
tion is hereby specifically referred to and made part of this 
Bill ; and after arg'llment by counsel, the jury retired and. 
later returned to the Court the following verdict: 
"We, the jury, on the issue joined, find for the plaintiff 
and assess the damages at $1,500.00." 
Whereupon the defendant, by counsel, moved the Court to 
set aside the verdict and enter up final judgment for the- de-
fendant upon the ground that the verdict was contrary to the 
law and the evidence. and without evidence to support it; 
upon the gTound that the plaintiff, herself, 'vas guilty of neg-
lig·ence as a matter of law, which said neglig·ence would be a 
bar to any recovery by her; upon the ground that the Court 
con1mitted errors in granting certain instructions offered by 
the plaintiff over the objection and exception of 
page 332 } the defendant upon all grounds heretofore as-
signed; and for errors committed by the Court in 
refusing to grant certain instructions offered by the defend-
ant, and exception of the defendant to such refusal upon all 
grounds heretofore assigned. · 
And thereafter the said Motion was argtled by counsel; and 
thAreafter on the 3rd day of February, 19~8, the Court over-
ruled the said 1\-Iotion and entered final judgment on the ver: 
diet of the jury for the plaintiff, and the de~endant, by counsel, 
ex c. epted, upon the grounds hereinbefore s1t· forth and for the 
reasons stated. · 
A 11 of which is signed. sealed and made part of the record 
in this case on the 31 day of J\IIarch, 1938, after due notice in 
writing to counsel for thP. defendant. I 
WIL~IS D. M!ILLER. (Seal) 
1 Judge. 
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page 333 ~ I, Luther Libby, Clerk of the Law and Equity 
•Court of the City of Richmond, do hereby certify 
that the foregoing is a true transcript of the record in the 
above entitled case wherein Margaret Quaintance Mason is 
complainant and John L. Yorke defendant, and that the plain-
tiff had due notice of the intention of the defendant to apply 
for such transcript. 
Witness my hand this 27th day of April, 1938. 
LUTHER LIBBY, Clerk. 
·Fee for record $140.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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